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From: U.S. Department of Education <OPA@ed.gov> 
Sent: Thursday, August 11, 2016 10:32 AM 
To: U.S. Department of Education 
Subject: EMBARGOED: Department Denies Request for Chain of For‐Profit Colleges to Convert to Non‐
Profit Status  
  

EMBARGOED UNTIL 11 A.M. ET ON THURSDAY, AUG. 11, 
2016. 

  
U.S. Department of Education 
Office of Communications & Outreach, Press Office 
400 Maryland Ave., S.W. 
Washington, D.C. 20202 
  
FOR IMMEDIATE RELEASE:   
Aug. 11, 2016 
  
CONTACT: 
Press Office, (202) 401-1576 or press@ed.gov 

  
Department Denies Request for Chain of For-Profit Colleges to Convert to Non-Profit 

Status  
Center for Excellence in Higher Education campuses must continue to be accountable to 

taxpayers, students through federal regulations 
  
The U.S. Department of Education today denied a request from the Center for Excellence in 
Higher Education (CEHE), a Utah-based chain of for-profit career colleges, to convert to non-
profit status for purposes of federal financial student aid. The denial means that the colleges’ 
programs must continue to meet requirements under the federal Gainful Employment 
regulations[ed.gov]. 
  
“This should send a clear message to anyone who thinks converting to non-profit status is a way 
to avoid oversight while hanging onto the financial benefits: Don’t waste your time,” said U.S. 
Education Secretary John B. King Jr. 
  
This denial does not directly affect the approximately 12,000 students who attend the four 
institutions owned by CEHE - Stevens-Henager[stevenshenager.edu] in Utah and Idaho, 
CollegeAmerica Denver[collegeamerica.edu], CollegeAmerica Arizona[collegeamerica.edu], 
California College San Diego[cc‐sd.edu] and CollegeAmerica Services[collegeamerica.edu] - but it 
does mean that the Department will continue to limit the colleges to getting no more than 90 
percent their revenue from Title IV federal student aid. It also means that the institutions must 
meet all federal regulations for for-profit colleges. 
  
CEHE first applied for non-profit status with the Department in the fall of 2012. In reviewing 
that request, the Department determined that CEHE, which had been a small educational non-
profit that did not provide educational services, acquired four for-profit college companies 
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owned by the Carl Barney Living Trust. CEHE promised to pay the Trust more than $400 
million dollars, and the colleges were merged into CEHE. When that happened, Mr. Barney 
became the board chairman of CEHE, and because of the way the transaction was structured, 
retained significant control of the colleges, despite the change in ownership to CEHE.    
  
While CEHE is recognized by the Internal Revenue Service as a non-profit company, the 
colleges’ tuition revenue continues to flow to Mr. Barney through the Trust to pay off the debt 
that CEHE owes from acquiring the colleges, and through the rent that some of Mr. Barney’s 
other companies receive as landlords for several of the college campuses. Under 34 C.F.R. § 
600.2 of the Higher Education Act[www2.ed.gov] regulations, non-profit institutions must be 
owned and operated by a non-profit where no part of the net earnings benefit any private 
shareholder or individual. 
  
“Schools that want to convert to non-profit status need to benefit the public,” said U.S. Under 
Secretary of Education Ted Mitchell. “If the primary beneficiary of the conversion is the owner 
of the for-profit school, that doesn’t meet the bar. It's not even close.” 
  
Since 2012, the four institutions have continued participating in the Title IV financial aid 
programs on month-to-month agreements as for-profit institutions. In a letter to the company’s 
CEO, Eric Juhlin, the Department approved the change in ownership that CEHE requested but 
continues to recognize Mr. Barney as maintaining significant control of the institutions and the 
Title IV revenue they produce. 
  
During the review of the change in ownership request, the Department requested additional 
documentation from CEHE. The company provided information to the Department but marked 
much of it as confidential, and that information has been removed from copies of the letter made 
available for public review. Documents subject to CEHE’s confidentiality designation would 
have to be requested for public review under the Freedom of Information Act. 
  
During the time the applications were under review, risk factors identified in CEHE’s financial 
statements - including a lawsuit against one of the institutions filed by the Colorado Attorney 
General - led the Department to require CEHE to provide a $42.9 million surety, which is 30 
percent of the annual federal student aid funding for 2013 for the four institutions. That surety 
remains in place but is subject to adjustment based on CEHE’s financial condition and other 
risks. 
  
To qualify for federal student aid, the law requires that most for-profit programs and certificate 
programs at private non-profit and public institutions prepare students for gainful employment in 
a recognized occupation.  
  

### 
 



1

Eric Juhlin

From: Parrott, Douglas <Douglas.Parrott@ed.gov>
Sent: Thursday, August 11, 2016 8:42 AM
To: Eric Juhlin
Subject: Decision on Change of Ownership for Stevens Henager College, OPE 003674, 

CollegeAmerica Denver, OPE 025943, CollegeAmerica Arizona, OPE 031203, California 
College San Diego, OPE 021108

Attachments: image2016-08-11-093318.pdf

Mr. Juhlin, 
 
The Department’s Decision on Change of Ownership for Stevens Henager College, OPE 003674, CollegeAmerica Denver, 
OPE 025943, CollegeAmerica Arizona, OPE 031203, California College San Diego, OPE 021108 is attached to this 
message. 
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Campus
2013

Jan-Dec
2014

Jan-Dec
2015

Jan-Dec
2016

Jan-Jun Total
Boise 54,720 157,844 279,535 167,078 756,024

Cheyenne 1,800 63,507 64,446 37,249 172,991
 Colorado
Springs 114,459 272,181 327,994 90,215 809,795
Denver 135,641 202,405 278,345 114,554 788,472

Ft. Collins 66,904 66,855 168,964 55,689 399,636
Flagstaff 51,102 189,636 151,903 58,831 498,592

International 0 3,750 57,750 37,500 99,000
Idaho Falls 4,700 65,946 209,554 123,067 406,268

Layton 0 1,500 7,820 8,410 17,730
Logan 93,312 123,312 160,220 124,328 619,431
Nampa 39,354 81,855 248,357 89,769 491,872

 National
City 79,282 154,138 248,694 162,014 655,128

 Independence
Univ. 2,246,334 3,385,612 4,368,002 2,446,178 12,811,203
Ogden 105,978 150,325 178,807 114,493 655,416

Phoenix 124,867 558,277 785,316 389,911 1,908,374
Provo 183,787 275,845 282,281 185,110 1,205,970

San Diego 93,962 205,572 449,516 281,087 1,214,989
St. George 57,585 136,992 280,404 143,433 639,494
Salt Lake 213,650 509,212 761,607 331,863 1,998,673

San Marcos 3,000 35,000 249,700 179,039 466,738
Total 3,670,437 6,639,764 9,559,214 5,139,815 28,204,585

¹ Includes Only the Institutional Scholarship/Grant Categories Listed On Next Page
² Institutional Scholarship/Grant Amounts Posted to Student Ledgers from 1/1/2013 - 6/30/2016

CEHE Institutional Scholarship/Grant¹ 
Postings²
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Amount Percent

$414,581 1%

$181,022 1%

$5,686,762 20%

$149,671 1%

$43,834 0%

$1,034,486 4%

$2,536 0%

$1,088,148 4%

$272,926 1%

$159,550 1%

$219,898 1%

$149,826 1%

$3,980,397 14%

$461,838 2%

$257,468 1%

$572,778 2%

$537,353 2%

$3,030,784 11%

$290,278 1%

$13,636 0%

$99,499 0%

$1,240,629 4%

$97,500 0%

$392,225 1%

$325,667 1%

$6,882 0%

$3,557,868 13%

$351,939 1%

$187,858 1%

$134,732 0%

$9,931 0%

$441,089 2%

$209,939 1%

$409,621 1%

$400,740 1%

$116,618 0%

$157,702 1%

$181,047 1%

$862,754 3%

$472,574 2%

$28,204,585 100%Grand Total

CE Student Clinical Scholarship

CE Your Future ‐ Assoc

CE Your Future ‐ Bachelors

CE Your Future ‐ Full Tuition Scholarship

CE Your Future ‐ Half Tuition Scholarship

CE NPAC 25%

CE Presidential Scholarship

CE Professional Mens Scholarship

CE Professional Womens Scholarship

CE Single Parent Scholarship

CE Legacy Grant

CE Master's Degree Scholarship

CE Mayor's Scholarship

CE Moms in Math Scholarship

CE Native American Scholarship

CE Inside Grant

CE Inside Scholarship

CE International Scholarship

CE IT Professional Scholarship

CE Leadership Scholarship

CE GED Scholarship

CE Healthcare Provider Scholarship

CE High School Scholarship

CE Hispanic Student Scholarship

CE Hospital Grant 50 %

CE Employee Family Scholarship (20%)

CE Entrepreneur Scholarship

CE Family Grant

CE First Time Degree Scholarship

CE Future in Nursing Scholarship

CE Bachelor Upgrade Scholarship

CE Clinical Employee Grant 33%

CE Clinical Grant 33 %

CE Counselor's Choice

CE Dislocated Worker Discount

CE Academic Scholarship

CE African American Scholarship

CE Alliance Grants

CE Asian Student Scholarship

CE B2B Scholarship

Institutional Scholarship and Grant
Categories Included

Scholarship/Grant Categories



ROBERT SHIREMAN BACKGROUND 

In 2009, The Obama Administration Hired Bob Shireman As Deputy Undersecretary At The Department Of 
Education. “In 2009, with the Obama administration in place, the environment changed substantially. The Obama 
administration immediately hired Bob Shireman as deputy undersecretary at the DOE; Shireman had formerly been at the 
DOE under President Clinton. The first issue to be addressed was the revocation of the Safe Harbors, which would 
effectively render incentive compensation illegal--again.” (Robert Macarthur, “Online Education Fraud: The Diary Of A Short Seller,” 
Online Education Fraud)  
 

 In June 2010 When Shireman Left The Education Department, He Was Immediately Hired As A 
Consultant Until 2011. “When Shireman left the department in June 2010, he was immediately hired as a 
consultant.” (Melanie Sloan, “Education Official Who Left Under Ethical Cloud Returns To Washington,” Roll Call, 7/14/14) 

 
“In 2004, Shireman Launched The Institute For College Access And Success (TICAS).” “In 2004, Shireman launched 
the Institute for College Access and Success, where his early leadership on the issue of rising student debt prompted 
Congress to adopt income-based repayment for student loans.” (“The Team,” California Competes, Accessed 3/3/15) 
 

Shireman Was Under Investigation By An Inspector General For Violating Ethic Laws 
 
Former Deputy Undersecretary Of Education Robert Shireman “Left The Government Under A Cloud,” Facing An 
Investigation By An Inspector General For Ethics Violations. “Robert Shireman, former Deputy Undersecretary of 
Education, left the government under a cloud, and still faces an Inspector General investigation into whether he violated 
ethics laws by discussing sensitive government information about a pending and hotly contested negotiated rulemaking 
proceeding with an outside organization he founded, The Institute for College Access and Success (TICAS), and for which 
he served as president just prior to his tenure at Education.” (Anne Weismann, “Robert Shireman’s Continuing Efforts To Influence 
Education Policy, Citizens For Ethics, 9/25/14)  
 

 In April 2012, Justice Department Lawyers Wrote A Letter To Mr. Shireman Saying, “We Have Documents 
Showing Your Involvement Or Interaction With TICAS In Matters Pending Before The U.S. Department Of 
Education In Violation Of The Statute.” “’We have documents showing your involvement or interaction with 
TICAS in matters pending before the U.S. Department of Education in violation of the statute,’ Justice Department 
lawyers wrote in a letter to Mr. Shireman in April 2012. ‘Your conduct may render you personally liable,’ the letter 
stated. The letter and other legal documents showing the Justice Department's interest in Mr. Shireman were 
recently disclosed as part of a legal proceeding on the scope of a subpoena request.” (Brody Mullins, “Former Education 
Official Faces Federal Investigation,” The Wall Street Journal, 5/16/13) 
 

 Shireman Is Being Investigated For “Discussing Sensitive Government Information About A Pending And 
Hotly Contested Negotiated Rulemaking Proceeding With An Outside Organization He Founded, The 
Institute For College Access And Success (TICAS).” “Robert Shireman, former Deputy Undersecretary of 
Education, left the government under a cloud, and still faces an Inspector General investigation into whether he 
violated ethics laws by discussing sensitive government information about a pending and hotly contested negotiated 
rulemaking proceeding with an outside organization he founded, The Institute for College Access and Success 
(TICAS), and for which he served as president just prior to his tenure at Education.” (Anne Weismann, “Robert Shireman’s 
Continuing Efforts To Influence Education Policy, Citizens For Ethics, 9/25/14)  

 
 “In Court Papers Dated April 17, 2013, The Department's Office Of Inspector General Said That For Two 

Years Beginning February 2009, ‘There Were Communications Between Mr. Shireman And TICAS Through 
Mr. Shireman's TICAS Email And Personal Email Accounts.’” (Brody Mullins, “Former Education Official Faces Federal 
Investigation,” The Wall Street Journal, 5/16/13) 

 
In July 2014, Senators Richard Burr And Tom Coburn Wrote A Letter To Education Secretary Arne Duncan 
Requesting Records Related To Shireman Sharing “Sensitive Government Information”. “In a letter to Education 
Secretary Arne Duncan, Republican Sens. Richard Burr and Tom Coburn reiterated a request for records related to former 
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Education Department official Bob Shireman. A 2010 investigation found that Shireman, as deputy undersecretary of 
education, shared ‘sensitive government information’ with The Institute for College Access and Success, which he founded.” 
(“Senators Want Shireman Info,” Politico Pro, 7/17/14)   
 

 Letter: “We Were, And Continue To Be, Concerned Over Department Employees Engaged In Improper 
Release Of Information That Might Have Resulted In The Financial Gain Of Certain Individual Investors.” “In 
March, a U.S. District Court ordered TICAS to turn over relevant emails and documents. ’We were, and continue to 
be, concerned over department employees engaged in improper release of information that might have resulted in 
the financial gain of certain individual investors,’ the senators wrote.” (“Senators Want Shireman Info,” Politico Pro, 7/17/14)   
 

 The Senators Requested “Department Communications And Contracts With Shireman And TICAS, To Be 
Delivered Within 10 Business Days.” “They requested department communications and contracts with Shireman 
and TICAS, to be delivered within 10 business days.” (“Senators Want Shireman Info,” Politico Pro, 7/17/14)   

 
Shireman Used His Relationship With Wall Street Investors To Tighten Regulation Of For-Profit Colleges 

 
Shireman Was Considered “The Former Architect Of The Obama Administration's Effort To Tighten Regulation Of 
For-Profit Colleges.” “Robert Shireman is skeptical. The former architect of the Obama administration's effort to tighten 
regulation of for-profit colleges now heads California Competes, a higher education reform group.” (Doug Lederman, “Blurring the 
Nonprofit/For-Profit Divide,” Inside Higher Ed, 2/23/15) 
 

 Uncovered Records Show “Extensive Contact Between DOE Officials And Wall Street Investors.” “During his 
time as Deputy Undersecretary, Mr. Shireman headed the effort to more stringently regulate for-profit education 
companies. An investigation by CREW uncovered records showing extensive contact between DOE officials and 
Wall Street investors.” (“CREW Seeks Records Related To Former Education Official Robert Shireman,” Citizens For Ethics, 6/2/14) 
 

 Records Also Revealed Many Emails Where “Short-Sellers Were Influencing Proposed Regulations In A 
Way That Stood To Drive Down The Stock Price Of For-Profit Colleges And Allow Investors To Reap Huge 
Profits.” “Particularly troubling were the many emails that revealed short-sellers were influencing proposed 
regulations in a way that stood to drive down the stock price of for-profit colleges and allow investors to reap huge 
profits.” (“CREW Seeks Records Related To Former Education Official Robert Shireman,” Citizens For Ethics, 6/2/14) 

 
Department Emails Show Shireman And “Other Senior Department Officials Shared Information With TICAS And 
Other Groups That Were Pushing The Education Department To Clamp Down On For-Profit Colleges.” “Mr. 
Shireman and other senior department officials shared information with TICAS and other groups that were pushing the 
Education Department to clamp down on for-profit colleges, according to departmental emails released in recent years. The 
for-profit firms rely on government-backed student loans for a big chunk of their revenue.” (Brody Mullins, “Former Education 
Official Faces Federal Investigation,” The Wall Street Journal, 5/16/13) 

 
In 2012, A Federal Judge Blocked Shireman’s Gainful Employment Regulations 

 
Robert Shireman Was “A Leading Advocate” For The Gainful Employment Regulations Which Placed Stricter 
Regulations On For-Profit Higher Education.” “During the gainful employment rule-making session, Department officials 
had floated the idea of creating a program-level default rate requirement, which might be harder for for-profits to manipulate; 
this could be a positive development if the Department follows through... ‘In a recent memo to some colleagues, Robert 
Shireman, who previously served as Deputy Undersecretary of Education in the Obama Administration and was a leading 
advocate for accountability measures, outlined the Department's enforcement shortcomings.’” (David Halperin, “Arne Duncan's 
Last Best Chance to Save Students From Abusive For-Profit Colleges,” The Huffington Post, 10/10/13) 

 
 In 2012, A Federal Judge Blocked The Regulations. “Let's stipulate up front that Bob Shireman is anything 

but an objective observer of for-profit higher education. For much of President Obama's first term, he made life 
a living hell for colleges in the sector through his aggressive pursuit of new regulations designed to ensure they 



were preparing their graduates for ‘gainful employment.’ A federal judge blocked the rules in 2012, and 
Shireman moved on to a new job in California where he has focused more on the performance of the state's 
community colleges than on for-profit institutions.” (Doug Lederman, “For-Profits' Fundamental Difference,” 
Inside Higher Ed, 5/22/14) 

 
A Inspector General’s Investigation In 2012 Found That The Education Department’s Process For Handling The 
Administration’s “Gainful Employment Regulations” Was “Not Sufficiently Transparent”. “The inspector general’s 
investigation of Shireman, which began in December 2011, according to court filings, is related to a broader inquiry of how 
the Education Department handled the contentious fight over the administration’s ‘gainful employment regulations’ 
governing vocational programs at for-profit and community colleges. In June 2012, the inspector general issued a report that 
largely cleared the department of accusations that it had improperly leaked market-moving information about its ‘gainful 
employment’ rules to outsiders, especially Wall Street investors. Still, it found that the department’s process was not 
sufficiently transparent and, separately, noted that it was investigating a former official for possible ethics violations.” (Michael 
Stratford, “Judge Compels TICAS Emails,” Inside Higher Ed, 3/20/14) 

Shireman Pushed Department Of Education Officials For Information Without FIOA Requests 
 
Emails Show Government Officials Became “More Cautious In Their Dealings With Mr. Shireman.” “CREW’s FOIA 
request sought, in part, records from January 1, 2013 through the present related to Mr. Shireman and TICAS. Many of the 
hundreds of responsive documents Education provided are heavily redacted. But there are more than 80 pages of emails 
sent to, from, or including Mr. Shireman and Education officials. They suggest Education officials have – appropriately – 
become more cautious in their dealings with Mr. Shireman.” (Anne Weismann, “Robert Shireman’s Continuing Efforts To Influence 
Education Policy, Citizens For Ethics, 9/25/14) 
 

 Shireman Pushed For Inside Information From An Education Official Who Refused Without A FOIA 
Request. “In response to one request by Mr. Shireman for information, an Education official noted she could not 
give it out without a FOIA request. Mr. Shireman pushed back, apparently not used to having his requests for inside 
information from Education turned down.” (Anne Weismann, “Robert Shireman’s Continuing Efforts To Influence Education Policy, 
Citizens For Ethics, 9/25/14) 

 
Shireman Faces Questions Over His Consulting Agreement With The Department Of Education 

 
Shireman Has Also Faced Questions About The “Terms Of His Sweetheart Deal” With The Department Of 
Education “To Stay On As A Paid Advisor While Still Retaining All Of His Federal Benefits.” “Other questions have 
emerged about the terms of a sweetheart deal Mr. Shireman made with Education to stay on as a paid advisor while still 
retaining all of his federal benefits.” (Anne Weismann, “Robert Shireman’s Continuing Efforts To Influence Education Policy, Citizens For 
Ethics, 9/25/14) 
 
 

 In June 2010 When Shireman Left The Education Department, “He Was Immediately Hired As A 
Consultant” And Continued To Receive “Health Care, Paid Leave And Retirement Benefits Although 
The Department’s Personnel Manual Specifically Prohibits Consultants From Receiving Such Benefits.” 
“When Shireman left the department in June 2010, he was immediately hired as a consultant. Despite this 
change in employment status, documents show Education officials allowed Shireman to continue receiving 
health care, paid leave and retirement benefits although the department’s personnel manual specifically 
prohibits consultants from receiving such benefits.” (Melanie Sloan, “Education Official Who Left Under Ethical Cloud 
Returns To Washington,” Roll Call, 7/14/14) 
 

 When Details Were Pressed Over The Agreement, The Education Department “Redacted The Identities 
Of The Officials Who Signed Off On The Arrangement.” “When CREW sought details about Shireman’s 
consulting agreement, Education redacted the identities of the officials who signed off on the arrangement.” 
(Melanie Sloan, “Education Official Who Left Under Ethical Cloud Returns To Washington,” Roll Call, 7/14/14) 

 



Shireman’s Foundation TICAS Faces Legal Action From The Department Of Justice For Failure To Comply 

The Department Of Justice Was Forced To File Legal Action After TICAS Refused “To Comply With An OIG 
Subpoena For Records Regarding Its Interaction With Mr. Shireman.” “ICAS refused to comply with an OIG subpoena 
for records regarding its interaction with Mr. Shireman, forcing the Department of Justice to file legal action.” (“CREW Seeks 
Records Related To Former Education Official Robert Shireman,” Citizens For Ethics, 6/2/14) 
 

 “In March, A Federal Court Ordered TICAS To Turn Over Documents.” (“CREW Seeks Records Related To Former 
Education Official Robert Shireman,” Citizens For Ethics, 6/2/14) 
 

 “Hundreds Of Other Emails Reveal TICAS Officials Are Continuing To Weigh In On Education Policy, Most 
Recently On The Pell Grant And Student Loan Programs, And To Push For Advance Notice Of When Data 
Will Be Publicly Disclosed.” “Hundreds of other emails reveal TICAS officials are continuing to weigh in on 
Education policy, most recently on the Pell Grant and student loan programs, and to push for advance notice of 
when data will be publicly disclosed. Apparently TICAS continues to believe even without Mr. Shireman at the helm 
at Education, it has an inside track.” (Anne Weismann, “Robert Shireman’s Continuing Efforts To Influence Education Policy, 
Citizens For Ethics, 9/25/14) 

 
### 
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Some Owners of Private Colleges Turn a Tidy Profit by Going Nonprofit 

By PATRICIA COHENMARCH 2, 2015  

 

Keiser University’s campus in Sarasota, Fla. The Keiser family sold 

the 15-campus university to a nonprofit that it had created. Credit Scott 

McIntyre for The New York Times  

After a recent government crackdown on the multibillion-dollar career-

training industry, stricter limits on student aid and devastating publicity 

about students hobbled by debt and useless credentials, some for-profit 

schools simply shut down. 

But a few others have moved to drop out of the for-profit business 

altogether, in favor of a more traditional approach to running a higher education institution. 

And the nonprofit sector, it turns out, can still be quite profitable. 

Consider Keiser University in Florida. In 2011, the Keiser family, the school’s founder and owner, sold it to a 

tiny nonprofit called Everglades College, which it had created. 

As president of Everglades, Arthur Keiser earned a salary of nearly $856,000, more than his counterpart at 

Harvard, according to the college’s 2012 tax return, the most recent publicly available. He is receiving 

payments and interest on more than $321 million he lent the tax-exempt nonprofit so that it could buy his 

university. 

And he has an ownership interest in properties that the college pays $14.6 million in rent for, as well as a stake 

in the charter airplane that the college’s managers fly in and the Holiday Inn where its employees stay, the 

returns show. A family member also has an ownership interest in the computer company the college uses. 

Keiser University, which has about 20,000 students spread over 15 campuses, is one of a handful of for-profit 

colleges that have switched to the nonprofit arena or are considering that move. 

The shift means more restrictions on moneymaking ventures and loss of ownership. But nonprofit schools — 

defined as providing a public benefit — do not have to pay taxes, are eligible for certain state grants and can 

receive more money from the federal student loan program. 

Consumer advocates and legal experts warn that some institutions might be shifting primarily to avoid stepped-

up government scrutiny and regulation. Moreover, said Lloyd Mayer, an associate dean and law professor at 

Notre Dame Law School: ―There is a concern that the now-nonprofit colleges may be providing an 

impermissible private benefit to their former owners. These sorts of arrangements raise yellow flags.‖ 

Dr. Keiser, who started Keiser University in 1977 with his mother, Evelyn, now 91, scoffed at such criticism. 

―My goal has been to build a family legacy,‖ he said. Becoming a nonprofit ―was a natural transition for us,‖ 

and ―for our students, too,‖ he said, allowing the institution to expand into a residential college. 

He said that the family had long planned the move to the nonprofit sector, laying the groundwork in 1998, when 

it first bought a small Florida college and later converted it to the nonprofit Everglades. Keiser now offers 100 

degrees and certificates in subjects that include baking and pastry arts, nursing and political science. 

As for any financial conflicts of interest, he said: ―We disclosed everything. There’s nothing wrong with it.‖ 

http://topics.nytimes.com/top/reference/timestopics/people/c/patricia_cohen/index.html
http://topics.nytimes.com/top/reference/timestopics/subjects/f/forprofit_schools/index.html?inline=nyt-classifier
http://topics.nytimes.com/top/reference/timestopics/subjects/f/forprofit_schools/index.html?inline=nyt-classifier
http://www.keiser-education.com/
http://www.guidestar.org/FinDocuments/2012/650/216/2012-650216638-09e8d9ed-9.pdf
http://topics.nytimes.com/top/reference/timestopics/subjects/f/forprofit_schools/index.html?inline=nyt-classifier
http://topics.nytimes.com/top/reference/timestopics/subjects/f/forprofit_schools/index.html?inline=nyt-classifier
http://topics.nytimes.com/top/reference/timestopics/subjects/s/student_loans/index.html?inline=nyt-classifier
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Dr. Keiser, who is the House Republicans’ appointee to the Education Department panel that oversees 

accreditation, formerly was chairman of the governing board of the Association of Private Sector Colleges and 

Universities, which filed a lawsuit in November challenging new federal regulations. These require for-profit 

colleges and trade schools to show that their students will eventually earn enough money to pay their student 

loans. 

The rules are a result of longstanding complaints that the industry lures mostly poor and minority students with 

misleading information about the value of the schools’ degrees and costs, and then saddles them with onerous 

debt. 

According to estimates from the Obama administration, about 1,400 programs that enroll 840,000 students 

would fail the new gainful employment rules. If they do, the government can impose sanctions that could 

eventually lead to a cutoff of federal student aid and loans, the schools’ lifeblood. For-profit colleges receive 

roughly $30 billion a year in taxpayer-funded student aid. 

Some institutions are already struggling. The giant for-profit chain Corinthian Colleges, which once took in 

$1.4 billion a year in taxpayer funds, has virtually collapsed after a series of state and federal inquiries and 

lawsuits. 

For-profit schools vigorously opposed the newest rules, arguing that they would ruin institutions that serve 

students who have few other educational options. Defenders point out that some have better graduation records 

than community colleges and are much better at responding to a changing job market. 

The states have opened another line of attack, with at least 24 attorneys general investigating whether for-profit 

colleges under their jurisdiction have engaged in false advertising, illegal recruiting practices or predatory loan 

schemes. 

Arthur Keiser Credit Willie J. Allen Jr./Tampa Bay Times  

Keiser University was the subject of an investigation by the Florida attorney general before its sale to the 

family’s nonprofit. In 2012, it reached a settlement and agreed to offer thousands of students free retraining, but 

did not admit any wrongdoing. 

In November, Robert Shireman, a fierce industry critic and former Education Department official, filed a 

complaint with the Internal Revenue Service accusing Mr. Keiser and three board members of 

violating tax regulations and using the nonprofit ―for personal gain.‖ 

According to Everglades’s 2012 tax return, one of the university’s nine board members owns a 

business that provided the college’s paperless filing system. A family member of a second 

board member owns Cutting Edge Recruiting Solutions, which the college used. A third, who 

owns a pool maintenance company in Florida, received ―a net share of income from the 

aquatic engineering program.‖ 

An emailed response from Keiser said that all the financial arrangements ―are at fair market value terms and 

conditions,‖ and that the college adheres to ―generally accepted auditing and accounting principles,‖ as defined 

by the I.R.S. 

Keiser University was valued at $521 million, tax returns show. Dr. Keiser said the valuation was arrived at by 

two independent auditors. 

He lent Everglades $321 million for the sale and donated much of the rest, a charitable gift that potentially 

shaved tens of millions of dollars off his tax bill. The Keiser family maintained an ownership interest in the land 

and property. 

http://www.career.org/
http://www.career.org/
http://topics.nytimes.com/top/reference/timestopics/subjects/s/student_loans/index.html?inline=nyt-classifier
http://topics.nytimes.com/top/reference/timestopics/subjects/s/student_loans/index.html?inline=nyt-classifier
http://www.nytimes.com/2014/10/30/us/federal-rule-would-cut-funding-to-some-career-training-programs.html
http://www.nytimes.com/2014/06/27/business/Corinthian-Colleges-Falters-as-Federal-Cash-Wanes.html
http://www.nytimes.com/2014/06/27/business/Corinthian-Colleges-Falters-as-Federal-Cash-Wanes.html
http://www.republicreport.org/2014/law-enforcement-for-profit-colleges/
http://articles.sun-sentinel.com/2012-10-31/news/fl-keiser-attorney-general-20121031_1_federal-student-kaplan-university-keiser-university
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Other owners have followed a similar template of financing the purchase of their for-profit colleges through a 

combination of loans and tax-deductible donations to a closely affiliated nonprofit. The new tax-exempt entity 

subsequently leases the space from the original owners at multimillion-dollar annual rents. The before-and-after 

management team is often virtually the same. 

The Education Department has final approval over the shift to nonprofit status, reviewing a school’s financial 

obligations and administrative capabilities. None have yet been rejected. 

―I don’t think anyone with any rudimentary knowledge with how nonprofits are supposed to operate and the 

for-profit college industry could fail to conclude that the transaction is structured to benefit insiders and that the 

former owners are making a lot of money off the nonprofit,‖ said David Halperin, a Washington lawyer and the 

author of ―Stealing America’s Future: How For-Profit Colleges Scam Taxpayers and Ruin Students’ Lives.‖ 

Such a characterization unfairly smears the whole industry, said Neil Lefkowitz, a Washington lawyer who 

specializes in transactions involving education companies. ―The concept of for-profit education has been quite 

demonized, and so many institutions are really feeling the pinch,‖ he said. 

In 2012, Carl B. Barney sold several for-profit colleges, including Stevens-Henager, CollegeAmerica and 

California College, to a small Denver-based nonprofit, the Center for Excellence in Higher Education, which, 

according to court documents, consists of a single member: Mr. Barney, its chairman. 

Mr. Barney lent the nonprofit $431 million for the sale, and donated millions more, the center’s tax returns and 

court records show. He also collected nearly $5.1 million in rent from the schools in 2013. The value of its 

―intangible assets‖ — such as its reputation and copyrighted trade secrets — was listed at $419 million. 

A lawsuit joined by the Justice Department last year charged that the sale was, ―at least in part, to evade certain 

regulatory requirements that apply to for-profit schools,‖ and that ―the schools continue to operate more or less 

as they did prior to the merger.‖ 

In December, the Colorado attorney general sued Mr. Barney and the schools over misleading and illegal 

practices. ―These allegations are entirely false and they defame us,‖ Mr. Barney said. ―We are fighting back to 

the very end.‖ 

He derided the notion that he was making any money from the schools or the center, an organization devoted to 

libertarianism and the free-market philosophy of Ayn Rand. ―You cannot profit from a nonprofit,‖ Mr. Barney 

said. 

In 2011, Remington College, another Florida-based for-profit school, was sold to a nonprofit with the owners 

lending it $136 million for the sale, according to its 2013 tax return. 

In January, Herzing University, based in Wisconsin with campuses in eight states, announced that it had 

completed its conversion to a tax-exempt nonprofit. And Grand Canyon University in Phoenix is trying to 

convert from a publicly traded company worth more than $2 billion to a nonprofit. 

Because of the stigma now dogging for-profit colleges, nonprofit status has become a crucially important 

marketing tool. 

―Some are truly not doing this to evade regulations,‖ Mr. Lefkowitz said. ―They are really having trouble 

recruiting students.‖ 

http://www.amazon.com/Stealing-Americas-Future-For-Profit-Taxpayers-ebook/dp/B00JAJGIIK
http://www.cehe.org/
http://http/www.guidestar.org/FinDocuments/2012/208/091/2012-208091013-09ecbafe-9.pdfwww.guidestar.org/FinDocuments/2012/208/091/2012-208091013-09ecbafe-9.pdf
http://www.republicreport.org/wp-content/uploads/2014/04/Wride-Brooks-First-Amended-Complaint.pdf
http://www.republicreport.org/wp-content/uploads/2015/02/Complaint-2014-12-01-17-42-24-.pdf
http://www.guidestar.org/FinDocuments/2013/273/339/2013-273339369-0aba7cc7-9.pdf
https://www.herzing.edu/
http://www.azcentral.com/story/money/business/2015/01/17/gcu-non-profit-break-new-ground-enrich-execs/21942343/
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The Covert For-Profit 

How College Owners Escape Oversight through a Regulatory Blind Spot  

Robert Shireman  

Over the past decade, abuses by colleges operating in the for-profit education sector have been well 

documented.
1
 Buoyed by a tide of government-enabled financing, these for-profit colleges expanded 

their enrollment from 1990 to 2013 more than ten times faster than did nonprofit or public schools,
2
 

and they widely engaged in aggressive and misleading recruitment and other predatory practices
3
—all 

to fill programs that had abysmally low completion and job placement rates. Many students that had 

enrolled in for-profit colleges were left with huge student loan debts and little else to show for their 

education investment. Meanwhile, taxpayers shelled out billions of dollars in financing and tax breaks 

for these schools, with little accountability to ensure that their students were getting an education that 

would lead to gainful employment.  

Today, many of these for-profit institutions find themselves on the defensive and are now being 

scrutinized more closely, both by the government agencies that finance them and by consumers who 

may seek, instead, to enroll at public and other nonprofit institutions. High-profit, high-enrollment 

schools such as ITT Tech, DeVry, and the University of Phoenix are allowed to continue to participate 

in the federal loan program, but under even stricter rules.
4
 

Recently, a new trend in the abuse of college students and federal education dollars may be under way: 

the creation of the covert for-profit. The owners of some for-profit institutions have sought to switch 

their schools to nonprofit status, freeing them from the regulatory burdens of for-profit colleges, while 

continuing to reap the personal financial benefits of for-profit ownership. 

Prompted by news of several recent conversions of for-profit colleges into nonprofits, The Century 

Foundation has obtained IRS and U.S. Department of Education records and communications that call 

into question the legitimacy of some of these conversions. Through four case studies, based on 

hundreds of pages of documents obtained from government agencies, the examination reveals a 

dangerous regulatory blind spot, with the two federal agencies each assuming, wrongly, that the other is 

monitoring the integrity of the ―nonprofit‖ claims of these colleges. 

This report begins by describing the role of nonprofit governance in promoting good stewardship in 

education and the problems that have resulted from unrestrained profit-seeking in American higher 

education. The case studies then lay out four instances of possible covert for-profits, where owners 

have managed to affix a nonprofit label to their colleges while engineering substantial ongoing personal 

financial benefits for themselves. The report concludes with specific steps government regulators 

should take to prevent illegitimate claims to nonprofit status and to protect students and the public 

interest. 

An enterprise organizes itself as ―nonprofit‖ to provide some assurance to customers and donors that 

while the organization needs money to pursue its mission, the ultimate goal is not financial. Two core 

requirements are designed to offer that assurance. First, anyone who is paid is, ultimately, answerable 

to someone who is not. Those unpaid overseers are often called ―trustees‖ because they are entrusted 

with the responsibility of ensuring that the organization is pursuing a charitable or educational goal 

rather than simply financial gain. They are unpaid (except in special circumstances) so that their 

http://www.gpo.gov/fdsys/pkg/CPRT-112SPRT74931/pdf/CPRT-112SPRT74931.pdf
http://www.gpo.gov/fdsys/pkg/CPRT-112SPRT74931/pdf/CPRT-112SPRT74931.pdf
http://nces.ed.gov/programs/coe/indicator_cha.asp
http://www.ed.gov/news/press-releases/obama-administration-takes-action-protect-americans-predatory-poor-performing-career-colleges
http://www.theatlantic.com/education/archive/2015/02/the-downfall-of-for-profit-colleges/385810/
eric.juhlin
Text Box
EXHIBIT 8



M:\Articles\The covert For-Profit Shireman 2015 October.docx Page 2 of 20 

judgment of what is best for students or society is not skewed by a personal financial interest. Second, 

any money that is earned by the organization beyond what is needed to pay expenses (the amounts that 

would be profit in a for-profit entity) is reinvested in the organization. In other words, no one owns 

stock or shares that can be sold or earn dividends. The trustees control the organization in the same way 

that owners would, but they cannot take the money for themselves.
5
 

Nonprofits are common in ventures that involve goals that are difficult to measure or populations that 

are vulnerable, such as public health, caring for the poor, the arts, religious or spiritual fulfillment—and 

education. In return for serving society‘s interests above private interests, nonprofit organizations are 

favored in providing certain types of services and are granted tax exemptions that can be substantial. 

The unpaid trustees are seen as such a bulwark against abuse that the organizations are, in some cases, 

allowed to engage in practices that would be illegal in a for-profit context. Many nonprofits, for 

example, involve vast numbers of people who work for free as volunteers, a practice that is highly 

restricted in the for-profit environment. Imagine a supermarket or snack food chain enlisting two 

million underage girls to sell cookies: the operation would be shut down and the companies would be 

prosecuted. Yet the nonprofit Girl Scouts do exactly that every year, selling 175 million overpriced 

cookies baked by for-profit contractor bakeries. This ―child labor‖ is not illegal because the Girl Scouts 

councils are nonprofit: their unpaid boards are trusted to engage in this cookie selling, which they 

believe benefits the girls and is consistent with the values of the organization. Compared to the 

supermarket owner or cookie baker, the Girl Scout councils are far more likely to make decisions that 

truly benefit the girls—because council members do not have a personal financial interest. They are 

not allowed to keep the money for themselves. 

The nonprofit organization that runs Wikipedia offers a different type of example of how being a 

nonprofit affects the decisions that are made. While Facebook, Google, and other investor-owned 

Internet companies have all decided to take and sell our personal data for profit, Wikipedia has, 

remarkably, respected users‘ anonymity. Wall Street types, salivating over Wikipedia‘s billions of page 

views and massive troves of salable user data, think the people who run the organization are completely 

nuts. One analyst detailed all of the ways that Wikipedia could earn money, from selling advertisements 

to t-shirts, and calculated the website‘s lost revenue at $2.8 billion a year—forty-six times the 

organization‘s current income.
6
 

Who would leave that kind of money on the table? People who are not allowed to take it. If Wikipedia 

had owners instead of trustees, the temptation to grab nearly $3 billion would be impossible to resist, 

even though it would destroy Wikipedia as we know it. Instead, Wikipedia has kept consumers‘ 

interests at the forefront because it is a nonprofit organization. It is a different beast as a result of being 

structured without owner-investors. 

Putting non-owners in control serves as an internal regulatory mechanism, muting the temptation to 

―cut corners on quality or otherwise take advantage of user vulnerability,‖ economists say. As a result, 

nonprofits ―are more immune against moral hazards than for-profit firms would be under similar 

circumstances.‖
7
 

In many contexts, a for-profit business structure operates beautifully, almost miraculously, leading to 

positive outcomes for provider and consumer alike. In education, however, because of the nature of the 

goal and ―customer‖ (both students and society), the results of for-profit provision have frequently 

proved one-sided. The ability of investors to pocket whatever (often taxpayer-supplied) funds that are 

http://monetizepros.com/blog/2013/analysis-how-wikipedia-could-make-2-8-billion-in-annual-revenue/
http://eprints.lse.ac.uk/29035/
http://eprints.lse.ac.uk/29035/


M:\Articles\The covert For-Profit Shireman 2015 October.docx Page 3 of 20 

not already spent, or to buy and sell shares in the business organization, can prompt noticeably different 

choices on a range of institutional decision points, such as:  

 Which students to recruit and enroll; whether to enroll students who are on the borderline of 

academic qualifications.  

 Whether and how fast to grow enrollment, given the need to maintain quality.  

 How much to charge which students (pricing and aid/discounts).  

 Who to hire as instructors and staff.  

 How much to rely on full-time versus adjunct faculty.  

 How much to defer to faculty expertise.  

 The type of information and advice to provide to potential students.  

 Which programs (majors) to create, expand, or contract.  

 How standardized the curriculum should be.  

 How and where to advertise; what information to put on the website.  

 How much to spend on recruitment of applicants.  

 What level of student performance is adequate to pass a class or to receive a degree.  

At every turn in the educational enterprise, the owner‘s profit motive can distort the educational 

mission, making owner-operated schools more aggressive and singly-focused on maximizing return, 

even to the point of self-deception. And in fact, the presence of profit in higher education over the years 

has led to a series of scandals—and resulting attempts at reform.  

When the G.I. Bill (the Servicemen‘s Readjustment Act of 1944) was enacted for soldiers returning 

from World War II, the funds they received could be used at any type of school. By 1949, more than 

five thousand new for-profit schools had sprung up. Investigations revealed that many of the schools 

were ―inflating tuitions, extending the length of courses, enrolling too many students,‖ and keeping 

students on the attendance rolls long after they had stopped attending.
8
 To address the problems, 

Congress adopted a paying-customer requirement: schools would need to show that someone other than 

veterans was enrolled so that the schools could not simply price their programs to milk whatever 

maximum amount taxpayers offered up. It was a market test, called the 85–15 rule because no more 

than 85 percent of the students in a program could be veterans financed by the government.
9
 

Sobered by the G.I. Bill experience, Congress, when creating the first national student loan program in 

1959, restricted funding to public and nonprofit institutions.
10

 When for-profits were later invited in, it 

was through what was considered a narrow and limited exception: loans would be available only for 

job-specific training, leading to ―gainful employment in a recognized occupation.‖
11

 Experts had 

assured Congress that occupational programs were a safe role for schools with owners because the 

programs would lead to graduates earning ―sufficient wages so as to make the concept of student loans 

to be [repaid] following graduation a reasonable approach to take.‖
12

 Unlike a broader liberal arts 

https://supreme.justia.com/cases/federal/us/435/213/case.html
http://www.gpo.gov/fdsys/pkg/STATUTE-72/pdf/STATUTE-72-Pg1580.pdf
http://www.gpo.gov/fdsys/pkg/STATUTE-72/pdf/STATUTE-72-Pg1580.pdf
https://bulk.resource.org/gao.gov/89-329/00004C64.pdf
http://www.gpo.gov/fdsys/pkg/FR-2014-03-25/pdf/2014-06000.pdf
http://www.gpo.gov/fdsys/pkg/FR-2014-03-25/pdf/2014-06000.pdf
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education, which is difficult to measure, it would be easy to tell if a for-profit school is not offering 

valid training for a job. 

The narrow vocational exception worked well for a while. But colleges were allowed to self-certify that 

a particular program was occupational in nature. While a program labeled as Liberal Arts or Philosophy 

might be rejected by the U.S. Department of Education, in most cases the companies‘ assertions were 

not challenged. As a result, over time, the colleges broadened and extended their offerings while 

continuing to check the box—declaring that each program ―leads to gainful employment in a 

recognized occupation‖—to gain them access to federal grants and loans. The career schools slowly but 

decidedly started thinking of themselves as no different from public and nonprofit colleges—even 

though the financial incentives and control structures were different in critically important ways. 

In the 1980s, an explosion of student loan defaults led to what President Reagan‘s secretary of 

education William J. Bennett called ―shameful and tragic‖ actions by for-profit institutions, evidence of 

―serious, and in some cases pervasive, structural problems in the governance, operation, and delivery of 

postsecondary vocational-technical education.‖ Releasing a report to Congress about the problem, 

Bennett said, ―The pattern of abuses revealed in these documents is an outrage perpetrated not only on 

the American taxpayer but, most tragically, upon some of the most disadvantaged, and most vulnerable 

members of society.‖ The head of the trade association representing for-profit pledged to work with the 

secretary and the Congress to ―close down any institution that is not operating in an ethical way.‖
13

 

The 1980s abuses led Congress to enact a long list of reforms in 1992. Most of the reforms applied to 

all colleges, whether they had investor-owners or not. One provision that applied to for-profit 

institutions was a Department of Education version of the G.I. Bill‘s paying-customer requirement. 

Originally 85–15, and later changed to 90–10, it requires schools to show that they are not wholly 

reliant on money from the Department of Education. 

In recent years, problems in federally funded for-profit education have reemerged with the advent of 

online education, weakened regulations, and lax enforcement. Starting in 2009, the Department of 

Education took a number of steps to firm up regulations designed to prevent fraud and abuse in the 

federal financial aid programs. Most of the regulations, such as the ban on bounty-paid recruiters, apply 

to all types of colleges and programs.  

The regulatory proposal that was fought most vigorously by the for-profit lobby was a clarification of 

what it means to be an occupational program that ―prepares students for gainful employment in a 

recognized occupation.‖ Offering career-preparation programs is the primary route by which for-profit 

institutions gain access to federal funds, and the new ―gainful employment‖ rules will end federal 

funding of programs that consistently fail to bring graduates adequate earnings given the student loan 

debt they are taking on.
14

 

With the public and regulators increasingly cautious about for-profit education, what are college 

owners to do? 

To escape the gainful employment and 90–10 rules, and to reassure consumers who have become wary 

of for-profit schools, some large education companies are beginning to explore whether they simply 

can reclassify themselves as nonprofits.
15

 A valid and complete conversion—led by trustees with no 

financial interest and operating in good faith—would provide the oversight that makes nonprofits a 

better value and less inclined toward predatory practices. 

http://www.edweek.org/ew/articles/1988/02/17/07450039.h07.html
http://www.azcentral.com/story/money/business/2015/01/17/gcu-non-profit-break-new-ground-enrich-execs/21942343/
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Unfortunately, the conversion to nonprofit status is susceptible to abuse by covert for-profits—schools 

that obtain the nonprofit label yet continue operating like for-profit institutions—leaving consumers 

and taxpayers more vulnerable than ever. 

Covert for-profit colleges can exist because while the Department of Education relies on the Internal 

Revenue Service‘s judgment of which institutions are and which are not valid nonprofits,
16 

the IRS 

rests its determination on the declarations and self-regulation by the trustees of these nonprofits, based 

mostly on an honor system. As with other taxpayers, the IRS relies on the honesty of the individuals 

and corporations that file tax returns, an honesty that is tested only in case of an audit, which often 

takes place years afterward.  

The path to nonprofit status starts, of course, with paperwork. Organizations that seek to be designated 

by the IRS as a tax-exempt nonprofit must complete a Form 1023, which asks a long list of questions 

about the entity‘s goals, structure, management, and finances. Sometimes, an examiner in the IRS 

Exempt Organizations Division will seek clarifications before designation as a tax-exempt entity is 

awarded, but the conclusion of the process relies on the assumption that the information provided by 

the respondent accurately reflects how the organization will wind up operating.  

The IRS is quite aware that organizations evolve, sometimes in ways that are contrary to the rules that 

are supposed to apply to nonprofit entities. Since it would be impossible for the IRS to review and 

approve the nearly constant changes at the nation‘s more than 1,630,000 recognized tax-exempt 

organizations, the IRS relies on a system of self-regulation, backed up by the threat of potentially 

retroactive revocation of tax exempt status. For example, when awarded nonprofit status, organizations 

are told by the IRS that if they change their structures and operations, they do so at their own peril: 

A ruling or determination letter recognizing exemption may not be relied upon if there is a material 

change inconsistent with the exemption in the character, the purpose, or the method of operation of 

the organization.
17

 

The ―IRS determination letter‖ is not only revocable, it can be revoked retroactively  

if the organization omitted or misstated a material fact, operated in a manner materially different from 

that originally represented, or engaged in a prohibited transaction. . .for the purpose of diverting 

corpus or income from its exempt purpose.
18

 

The revocation can go back as far as the entity‘s original approval as a nonprofit so that an entity that 

we all thought was a charity can be declared to have never been one. This look-back reparation was 

tested and affirmed in a seminal case decided in 2013: an organization aimed at helping people make 

down payments on purchasing homes was found to not be functioning as a valid nonprofit, and the IRS 

in 2010 revoked its tax-exempt status effective back to the organization‘s creation in 2000, ten years 

earlier.
19

 

Put simply, if an organization acts like a for-profit entity, restructuring or operating in a way that is 

benefiting a particular person or family, the nonprofit designation can be revoked retroactively by the 

IRS. 

The IRS, however, reexamines less than 1 percent of existing nonprofits each year,
20 

which means that 

an entity without the requisite internal checks and balances in place to ensure nonprofit governance can 

operate in violation of IRS rules for years, or even decades, without getting caught. 

https://www.law.cornell.edu/cfr/text/26/601.201
https://www.law.cornell.edu/cfr/text/26/601.201
http://www.ustaxcourt.gov/InOpHistoric/partnersincharitytcgustafson.TC.WPD.pdf
http://www.gao.gov/assets/670/667595.pdf
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Meanwhile, the Department of Education currently relies solely on the IRS label in determining 

nonprofit status. Beyond the IRS designation, there is no routine effort to ensure that a school is 

actually following the core expectations of nonprofits.
21

 Maneuvering to affix a nonprofit label allows a 

school to essentially hide in plain sight, avoiding the regulations and scrutiny applicable to for-profit 

colleges as well as the financial accountability required of nonprofits. 

Government records of four newly designated nonprofit schools that had all previously been operating 

as for-profit entities reveals some troubling behavior. While IRS Form 1023 filled out by the four 

college chains undergird the claims that they are making to nonprofit status, the annual tax returns 

(Form 990) filed by the colleges, and other evidence about the schools‘ actual activities and intentions, 

indicate that three of the four are operating in ways that are not at all consistent with what the 

organizations asserted when they were seeking the initial IRS approval; the fourth college‘s application 

appears to have gone through the IRS review without detection or discussion of its internal conflicts of 

interest. 

Each year, more than half a billion tax exempt dollars have been flowing to just the four institutions 

examined for this report: Herzing University; Remington Colleges, Inc.; Everglades College; and the 

Center for Excellence in Higher Education (CEHE). The findings of this report, however, indicate that 

their regulatory treatment as nonprofit schools may not be justified. 

When Herzing University was profiled in a U.S. Senate report in 2012,  it was a privately held, for-

profit company headquartered in Milwaukee, Wisconsin, with eleven campuses in eight states. While 

still relatively small, it had grown by 260 percent since 2001, to more than 8,000 students. Founded in 

1965 by Henry and Suzanne Herzing, the company was originally a computer-training institute. Over 

time, it had morphed into a ―university‖ offering Associate and Bachelor‘s degree programs in business 

management, electronics, health care, graphic design, and public safety, as well as some Master‘s 

degrees (online only). 
22

 

In the 2008–09 school year, Herzing‘s federal financial aid revenue grew to $73,633,448, a 42 percent 

increase over the prior year. At the same time, however, the proportion of revenue coming from paying 

customers or other sources of financial aid was dropping: 18 percent overall in 2008, 15 percent in 

2009, 14 percent in 2010.
23

 As a result, the school was approaching the 10 percent minimum that is 

required under the Department of Education‘s 90-10 rule. While the company is not allowed to count 

its own scholarships given to students as part of the 10 percent, support from independent scholarship 

programs would count. 

On December 29, 2009, Henry Herzing submitted a Form 1023 to the IRS, seeking a tax-exempt 

designation for a new corporation called the Herzing Educational Foundation Ltd., which would 

provide college scholarships to poor students. The application was assigned to specialist Terry Izumi in 

the Cincinnati, Ohio, office of the IRS. Izumi was skeptical. Normally, giving scholarships to the poor 

would be a slam-dunk for an organization seeking nonprofit status. But the application was unusual 

because the scholarships would pay tuition at only one particular school, bearing Henry Herzing‘s 

name. Izumi investigated and discovered that the eponymous college was a business owned by 

Herzing. 

In a letter to Henry Herzing, Izumi explained that, to be considered nonprofit, an organization must 

demonstrate that ―it is not organized or operated for the benefit of private interests,‖ such as particular 

individuals, their family members, shareholders, or people controlled—directly or indirectly—by 

http://www.help.senate.gov/imo/media/for_profit_report/PartI.pdf
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business owners or their family members. Why, Izumi asked, is the board of the Herzing Educational 

Foundation composed of people who own or operate the for-profit college, rather than by independent 

members of the community? If the board continues to include people with a financial interest in 

Herzing University, what system of checks and balances will be used to assure that the assets of the 

nonprofit are used exclusively for charitable purposes? How does the public know that you are not 

using the scholarship program as a recruiting tool of the for-profit entity? 

After talking with Izumi by phone more than once, Herzing‘s lawyer sent to the IRS an eight-page 

letter, asserting that: (1) the foundation‘s day-to-day operations ―will be minimal,‖ with volunteers 

doing the bulk of the work in administering, perhaps, $60,000 in scholarships; (2) ―there is no intent to 

use the assets of the organization for any other purpose‖ besides scholarships; and (3) ―it is not 

anticipated that Henry Herzing will have a significant formal voice‖ in the nonprofit‘s activities. Two 

weeks later the IRS granted the scholarship foundation‘s request for status as a public charity. Then, 

last year, the foundation‘s leadership decided to use the nonprofit entity in a very different way (see 

Table 1).  

Table 1 

The nonprofit purchased Herzing University for $86 million from the Herzing family, effective January 

1, 2015, and continues some leases of property from Herzing family members. According to a press 

report, a state official said that Herzing likely made the change to avoid new federal regulations and to 

gain access to state grant funding.
24

 In response to a request for comment, attorneys for Herzing 

University (the nonprofit) assert that the purchase price, to be paid over thirty years, and the leases are 

approved by independent board members at fair market values and that ―rigorous conflict-of-interest 

rules are followed in all such instances.‖ 

After questions were raised about the transaction by this author and by members of Congress, the 

university on July 6, 2015, asked the IRS to update its classification to reflect that it had become an 

educational institution. The IRS did so on August 19, noting that it had not undertaken a fresh review of 

the entity‘s nonprofit status. As of September 9, 2015, the Department of Education considers 

Herzing‘s request to be considered a nonprofit an open case ―undergoing substantive review.‖
25

 

Between the time that the Herzing Educational Foundation submitted its application for tax-exempt 

status and the actual designation by the IRS, more than eight months had passed, about the average 

time that it takes for IRS review of a Form 1023. Remington Colleges, Inc., with nineteen campuses in 

ten states and an online operation, got its IRS designation in eight weeks flat. 

At the same time that it sought nonprofit status, Remington Colleges purchased a chain of schools, 

Educate America, owned primarily by Jerald Barnett, Jr., for $217,500,000. The college was quite open 

about the fact that it was attempting to evade the 90–10 rule, which requires colleges to show that at 

least 10 percent of their revenue is from courses other than the U.S. Department of Education. The 

Chronicle of Higher Education quoted school officials as saying that the reason for becoming nonprofit 

was to escape the 90–10,
26 

a U.S. Senate committee‘s review of financial data concluded that the 

school‘s difficulties in meeting the 90 percent threshold ―likely served as the prime impetus for 

conversion to nonprofit status,‖
27

 and the school‘s application for tax-exempt status actually includes 

escaping regulations as a reason for becoming nonprofit.
28

 

For a nonprofit, however, the structure of Remington Colleges, Inc., is extremely unusual. As described 

earlier, the board of trustees for a nonprofit is normally comprised of people who care about the 

http://www.jsonline.com/business/herzing-university-becomes-a-nonprofit-organization-b99419151z1-287365131.html
http://www.jsonline.com/business/herzing-university-becomes-a-nonprofit-organization-b99419151z1-287365131.html
http://chronicle.com/article/Another-College-Takes-the-Path/126007/
http://www.help.senate.gov/imo/media/for_profit_report/PartII/EducationAmerica.pdf
https://www.dropbox.com/s/npgvq9ijla97hzu/Remington1.pdf?dl=0
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organization‘s mission but do not gain any financial benefit from it. Carleton College in Minnesota, for 

example, is controlled by forty-two trustees (see Figure 1). Only one of them, the president of the 

university (who is hired by the rest of the board), earns anything at all. Everyone else donates time and, 

likely, money to the college, without the expectation of a financial return on their investment.  

Figure 1 

Remington Colleges, in contrast, has a five-member board of trustees. One of them is the CEO of the 

colleges. Another is the primary creditor, Jerald Barnett, whose company is collecting payments from 

Remington‘s purchase of his Education America campuses and who is the landlord for the properties 

used by the schools. The three other board members, considered independent in the Remington 

application for tax-exempt status, are the principal and two employees of a financial services firm, 

Stephens, Inc., which assisted with the purchase of the Educate America campuses for a fee of $2.5 

million. Furthermore, Stephens, Inc., will continue to be paid by Remington to manage the retirement 

plan for employees (amounts not disclosed). Not only that, but Remington has given Stephens, Inc., an 

explicit waiver regarding conflicts of interest—meaning that the firm can choose investments that 

benefit Stephens, Inc., even if the investment choices are bad for Remington Colleges.
29

 And the 

Remington board of trustees is actually not even in control. Instead, Warren Stephens, the owner of 

Stephens, Inc., has the power to replace Remington board members without cause.
30

  

As Figure 2 shows, Remington‘s control structure is extremely convoluted, and may lack protections 

against self-dealing. 

Figure 2 

How did the IRS miss all of this in the exemption application? The IRS may have rushed because of 

the requester‘s insistence on an expedited review, accompanied with an explanation that created the 

impression that the U.S. Department of Education needed an answer within a particular time frame, 

which the lawyers for Remington described as about seven weeks from the date of their application. 

Among the exhibits submitted by Remington in the 2010 Form 1023 application was the following 

―Expedite Request‖:  

The application materials provided by the IRS appear to indicate that the Remington application was 

approved without any questions from the IRS specialist to the applicant, in stark contrast to time and 

attention that the IRS put into its review of the Herzing application.  

Remington officials did not respond to a request for comment from The Century Foundation. 

The Form 1023 that Arthur Keiser submitted to the IRS in September 2000 seeking nonprofit status for 

Everglades College raised suspicions, leading to a twenty-one-month, 388-page tug-of-war between the 

Everglades lawyers and the IRS. The exchange between Keiser and the IRS is curious in its 

complexity—the IRS obviously saw many red flags in the application, yet eventually granted the 

college tax-exempt status. The record of the IRS requests and how Everglades responded to them 

provides a telling illustration of the principles at stake concerning nonprofit governance. 

On March 7, 2000, Arthur Keiser petitioned the Florida Division of Corporations to change the name of 

a for-profit company he had purchased, American Flyers College, Inc., to Everglades College, Inc., and 

to convert the entity to a nonprofit corporation under Florida law. On September 6, 2000, Keiser filed a 

Form 1023 with the IRS seeking federal tax-exempt status for the converted company. The application 

https://www.dropbox.com/s/npgvq9ijla97hzu/Remington1.pdf?dl=0
https://www.dropbox.com/s/npgvq9ijla97hzu/Remington1.pdf?dl=0


M:\Articles\The covert For-Profit Shireman 2015 October.docx Page 9 of 20 

was assigned to charitable organization specialist Aletha Bolt and then transferred to specialist John 

Jennewein in Cincinnati.  

The IRS had a lot of questions. The first set, sent in a January 2001 letter, included inquiries about a 

lease agreement between the proposed nonprofit and a company owned by the Keisers, Keiser School, 

Inc.; details of the purchase of the for-profit predecessor corporation; the assets and liabilities of 

Everglades and of the Keisers; and an appraisal of the value of the college. Everglades responded. 

The IRS asked for more information about compensation of board members, the salaries and 

qualifications of faculty, and related topics. Everglades responded. 

The IRS requested more information including the Keiser purchase agreement, the management 

agreement between Everglades Management (previously disclosed as owned in part by Keiser) and the 

college, any loan agreements, and an explanation of the connections to Keiser College, Keiser Career 

Institute, and Keiser Management Inc., Susan Ziegelhofer, the president of Everglades College, Inc., 

responded that there was no purchase agreement: the transfer of the college ―was a charitable 

contribution of the entire educational facility.‖ She further declares that there are no loans between the 

for-profit and tax-exempt entities. 

In response, the IRS requested that Everglades provide the following information regarding loans or 

payments to Keiser-controlled entities: 

For each of the following please explain and specify the accounts: 

a. Accounts Payable and Accrued Expenses please provide a detail [sic] explanation why there is a 

$50,951.18 debit balance in this account? 

b. If you have no loan or note agreements who is the loan with and what is the relationship for the Loan 

Payable of $16,208.41 and please explain the terms and conditions of the loan? 

c. Who is the Loans and Notes Receivable with and what is the relationship and please explain the 

terms and conditions of the loan? 

d. Who is the Loan Receivable in the amount of $1,655 with and what is the basis for the loan and 

please explain the terms and conditions of the Loan Receiveable? 

e. Why do you show an amount due to Keiser College for the amount of $463. [sic] 

f. If you have no management contracts or fees charged by Everglades Management, Inc explain why 

do you show an amount of $8,232 due to them? If it is for services please explain the services and what 

the basis for the charge? 

On July 10, 2001, Arthur Keiser, writing as chancellor of Everglades College, explained the various 

loans and amounts.  

On July 16, 2001, a letter from the director of the Exempt Organization Division of the IRS declared 

the case closed because ―we have not received the information necessary to make a determination of 

your tax-exempt status.‖ 
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Months went by, with no documents in the IRS file indicating what, if anything, happened. Then, on 

December 18, 2001, Jennewein sent to Everglades a detailed seven-page description of the problems 

with the request for tax-exempt status for Everglades. He cited as reasons for concern the fact that the 

Memorandum of Understanding for flight training ―is serving the private benefit of a for-profit entity‖ 

and that ―Everglades gave scholarships . . . to students at Keiser College, a for-profit college owned by 

Arthur, Evelyn, and Robert Keiser.‖ Therefore, as Jennewein described in his letter, Everglades is 

serving the private benefit of a for-profit entity,‖ as well as renting of Keiser-owned buildings: 

Correspondence dated March 30, 2001 signed by Arthur Keiser, President of Everglades College, 

stated that the building in which the school is located is owned by a partnership in which related 

parties have a 42% interest and unrelated parties owned a 58% interest. The related parties are Keiser 

Building Corp., which is owned by Arthur Keiser who owns a 2% interest in the partnership; Spectrum 

Investment Associates which owns a 40% interest in the partnership is owned 48% by Arthur Keiser, 

48% by Belinda Keiser and 4% by Robert Keiser. These joint venture (owned 42% by related parties) 

leases space to Keiser College which in turn’s subleases to Everglades College, Inc. The entire building 

comprises 83,824 square feet, including the are [sic] occupied by Everglades College. Also, housed in 

this facility are Keiser Career Institute and Everglades Management Company. Again, this 

arrangement services the private benefit of the Keisers and they’re related for profit entities. 

He cited the laws, regulations, and court cases governing tax-exempt entities, including a case that 

says:  

When a for-profit organization benefits substantially from the manner in which the activities of a 

related organization are carried on, the latter organization is not operated exclusively for exempt 

purposes within the meaning of section 501(c)(3), even if it furthers other exempt purposes.
32

 

He cited a school-specific ruling from the IRS that hinges in part on the board of the nonprofit being 

―completely different‖ from the for-profit entity‘s owners:  

Rev. Rul. 76-441, 1976-2 C.B. 147, presents two situations concerning school operations. In the first 

scenario a nonprofit school succeeded to the assets of a for-profit school. While the former owners 

were employed in the new school, the board of directors was completely different. The ruling concludes 

that the transfer did not serve a private interest. Part of that conclusion was based on the independence 

of the board. In the second scenario, the for-profit school converted to a nonprofit school. The former 

owners became the new school’s directors. The former owners/new directors benefited financially from 

the conversion. The ruling concludes that private interest was served. The conclusion is stated as 

follows: “The directors were, in fact, dealing with themselves and will benefit financially from the 

transactions. Therefore, (the applicant) is not operated exclusively for educational and charitable 

purpose and does not quality for exemption from federal income tax under Section 501 (c) (3) of the 

Code.” 

He explained why Everglades does not qualify as tax-exempt, and suggested that the application be 

withdrawn: 

Everglades College is privately held and controlled by the Keisers despite the fact that they do not 

constitute a majority of the governing board. Therefore, it appears you operate for the benefit of 

private interests of the Keisers. You are similar to the organization in Old Dominion Box Co. . . . 

because you operate for the benefit of private parties. Operating for the benefit of the Keisers is a 

substantial nonexempt purpose that will preclude exemption. 

http://www.leagle.com/decision/1989119656hjtcm1140_1979/INTERNATIONAL%20POSTGRADUATE%20MEDICAL%20FOUNDATION%20v.%20COMMISSIONER
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Although Everglades College is offering educational courses to further one career, the central question 

is whether you operate for the benefit of private interest of designated individuals, or the creator or the 

creator’s family. In Rev. Rul. 76-441 a for-profit school was converted to a nonprofit school in which 

former owners/new directors benefited financially from the conversion. The ruling concludes that 

private interest was served. Although the operation of a school is a charitable activity, the manner in 

which you operate leads to conclude that your school bestows significant private benefit for the Keisers 

and their for-profit corporation. 

Based on the facts and circumstances provided to date, it appears you cannot satisfy the basic 

requirements for exemption, in that you fail the operational test. To determine if you qualify under 

Section 1.501(c) (3)-1 (c) (1) of the regulations the Service determines if the organization engages 

primarily in activities which accomplish one or more exempt purposes. Section 1.501 (c) (3) – 1 (d) (1) 

(ii) of the regulations expands on the operated exclusively concept by providing that an organization is 

not operated exclusively to further exempt purposes unless it serves a public rather than a private 

interest. Based on the facts that you have provided in your application for recognition of exemption, it 

appears you are operated for a private purpose rather than a public purpose. 

On January 2, 2002, the Everglades attorneys sent a letter, signed also by Arthur Keiser, detailing their 

responses to the December IRS letter, declaring that the Keiser scholarship recipients ―were selected by 

an independent Board of Trustees‖; that the rent paid to the Keisers is at fair market value and that ―Dr. 

Keiser‘s preference would be for Everglades College to be housed in a different facility; however, its 

cash flow and working capital needs will not allow for such a move at this time‖; and that the college 

will actually be run not by the board of directors of the corporation, but by the board of trustees (which 

includes Chancellor Keiser), which is an ―independent governing board.‖ 

The thirteen-page Everglades response asserted multiple times that ―Everglades College is governed by 

an independent Board of Trustees. Dr. Keiser has no control over the Board of Trustees or its 

decisions.‖ Responding to the IRS‘s concern that Everglades College appears to operate for the benefit 

of the Keisers, the letter said that the opposite was the case: ―now that Keiser College is planning to 

become a four-year program. . . . Everglades College will actually become a ‗competitor‘ to Keiser 

College.‖ The letter said at least twice that any benefit to the Keisers from Everglades was incidental at 

most, and concluded by saying: ―Again, let me reiterate that neither Dr. Keiser nor any members of his 

family or any entities owned or controlled by them have derived, or will derive, any non-incidental 

private benefit attributable to Everglades College.‖ 

The IRS followed up with a request for more information, such as purchase agreements and details on 

shared space with Keiser College, asking specifically about the independence of the board of trustees. 

Everglades responded. The IRS then sent a letter recommending that the board of directors be 

expanded by two people ―selected from the community in which you serve.‖ Everglades responded by 

adding two new directors, Dale Chynoweth and Zev Helfer, ―who were selected from the community 

[and] are unrelated to the members of the current Board of Directors‖ (Arthur and Belinda Keiser, and 

James Waldman, an attorney who was then vice mayor of Coconut Creek). 

Eventually, on July 7, 2002, the IRS relented and granted Everglades College tax-exempt status, saying 

to Keiser, ―assuming your operations will be as stated in your application for recognition of 

exemption.‖ As Table 2 shows, this conditions appears not to have been met. 

Table 2 
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The spirit of nonprofit governance by an independent board of trustees appears to be severely strained 

in the case of Everglades College. According to records available from the Florida Division of 

Corporations, at the time that Dale Chynoweth was added to the board of directors, he was hardly 

―unrelated‖ to other board members, as he was partner with Arthur Keiser in at least one business 

(Spectrum Business Park Association). In the ensuing years, the two were business partners in multiple 

properties that are rented by Everglades College. Zev Helfer joined Arthur Keiser as a business partner 

(College Pathology Labs, Inc.) just months before being named as an added ―unrelated‖ director of 

Everglades College, Inc. James Waldman became a state representative, is the general counsel of 

Everglades College, Inc., and is the registered agent for various related Keiser businesses. 

In addition to a board of directors, the corporate bylaws submitted to the IRS for Everglades College, 

Inc., call for a separate board of trustees to run the college. The bylaws declared that ―The 

independence of the Board of Trustees is crucial to ensure that Everglades College meets the needs of 

the communities in which it serves,‖ and Everglades told the IRS that no more than two trustees would 

either be employees or have ―any other business relationship with Everglades College.‖ The 2011 Form 

990 submitted to the IRS for Everglades College indicates that three of the trustees owned businesses 

involved in transactions with Everglades College. 

The Form 990 for 2011 also revealed that Everglades College had purchased the schools owned by the 

Keiser family, valued at $521,379,055, with $300,000,000 paid through a loan from the Keisers 

themselves and the remainder considered a tax-deductible donation by the Keisers. In total, the 2011 

Form 990 reveals that Everglades College, Inc., paid $34,481,789 to entities owned by Keiser family 

members, including:  

 $10,875,079 pursuant to the purchase agreement for the Keiser schools;  

 

 $21,205,015 in rent and hotel stays at properties owned at least in part by the Keisers;  

 

 $1,449,086 for chartered plane travel through companies at least partly owned by the Keisers; 

and  

 

 $130,305 for services from a computer company owned by Keiser family members.  

To provide some perspective on the enormity of the $34 million total, consider that the highest-paid 

nonprofit president as reported by the Chronicle of Higher Education for 2012 earned $7 million,
33

 and 

the $34 million would cover the combined salaries of all of the top forty highest-paid public university 

presidents in 2013.
34

   

Arthur Keiser told a reporter that selling his Keiser schools to Everglades was about ―ensuring his 

family would have a continuing role in running the university.‖
35

 

http://chronicle.com/factfile/ec-2015/#id=18461_194824_2012_private
https://www.insidehighered.com/news/2014/07/17/few-profits-have-become-nonprofits-despite-regulatory-environment


M:\Articles\The covert For-Profit Shireman 2015 October.docx Page 13 of 20 

Offered the opportunity to comment on a summary of these findings, a representative of Keiser 

University provided a brief statement describing the school‘s history and asserting that ―The structure 

of the corporation and acquiring of assets followed ALL state and federal guidelines and regulations.‖ 

On March 1, 2013, the IRS received a Form 8940 ―Request for Miscellaneous Determination‖ from a 

small organization, the Center for Excellence in Higher Education (CEHE), which had originally been 

incorporated in Indiana in 2006. CEHE asked the IRS to approve the organization‘s shift from being 

considered tax-exempt as a charity to being considered tax-exempt as an educational organization. The 

law firm submitting the request explained that the change was being requested because CEHE had 

acquired a set of for-profit colleges owned by Carl Barney or by trusts of which he is the sole 

beneficiary. 

The materials submitted to the IRS describing the organizational changes that were involved in the 

purchase of Carl Barney‘s colleges run more than five hundred pages. Within the IRS documents 

examined for this report, there is no indication that the IRS has verified that the purchased colleges are 

following the rules of nonprofit governance. The colleges, nonetheless, now describe themselves as 

dedicated to putting students first because they are nonprofit. Carl Barney‘s colleges were valued at 

$636,147,213 for the purposes of the purchase by CEHE. Of this amount, $431 million was 

incorporated into interest-bearing notes committing CEHE to pay Barney over time, and the remaining 

$205 million was considered a tax-deductible contribution from Barney to the nonprofit. 

As part of the transaction, Barney became the ―sole member‖ of the CEHE corporate entity, with ―the 

right, inter vivos or by testament, to transfer such membership to another person,‖ according to the 

CEHE‘s revised articles of incorporation. The revised bylaws state further that Barney, as the sole 

member, had the authority to name and remove board members. In other words, Carl Barney, who is 

owed $431 million by CEHE, fully controlled the supposedly nonprofit CEHE. On September 16, 

2015, Barney filed a change in the CEHE articles of incorporation with Indiana secretary of state 

adding two additional members: Peter LePort and C. Bradley Thompson. 

The various campuses owned by CEHE earn revenue of about $200 million per year, largely from 

federal programs that are funded by U.S. taxpayers. The various schools run by CEHE have recently 

come under fire. In 2014, the U.S. Department of Justice joined in a lawsuit against Stevens-Henager 

College, alleging that the school was using improper bonuses to pay its recruiters.
36

 In December 2014, 

Colorado officials sued CollegeAmerica over misleading advertising.
37

 In June 2015, several 

CollegeAmerica schools were placed on probation by their accreditor, based on concerns about low job 

placement rates.
38

 And as of September 9, 2015, the Department of Education considers CEHE‘s 

request to be considered a nonprofit an open case ―undergoing substantive review.‖
39

 

Is the $636 million a fair price for Barney‘s colleges? In response to a request for comment, a CEHE 

official told The Century Foundation that the amount was reviewed by an independent valuation 

consultant and that the prior board of CEHE were not paid in the sale. Yet according to the 

organization‘s financial statements, the bulk of the price, $419 million, was not for tangible assets, but 

instead for the colleges‘ supposedly valuable reputations (accountants apply the term ―goodwill‖ to the 

difference between a business‘s purchase price and the fair market value of the tangible assets). In other 

words, Barney is being paid and claiming a tax deduction for CEHE acquiring the reputations of 

colleges that are currently the subjects of multiple government investigations.   

http://www.huffingtonpost.com/davidhalperin/breaking-justice-dept-sue_b_5120249.html
http://www.denverpost.com/news/ci_27544803/collegeamerica-sued-by-colorado-ag-deceptive-trade-practices
http://www.accsc.org/UploadedDocuments/Commission%20Actions/Probation%20Summary%206-17-15.pdf
https://www.dropbox.com/s/h99lp73y5cox3qe/ED%20Response%20on%20Nonprofit%20conversions%20recd%209-22%20dated%209-9-15.pdf?dl=0
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According to the organization‘s Form 990 for 2013, the eleven-member board of CEHE, only two of 

whom are uncompensated, paid Barney, the chairman of the board, more than $16 million that year: 

$11,231,444 of the purchase price with interest, $5,097,509 for property leases, and a small salary.  

Covert for-profit colleges cost the public by misleading consumers, dodging taxes, and evading 

regulations that apply to Education Department financial aid. Further, their actions, and the failure of 

the federal government to address the problem, seriously undermine the integrity of the system of 

oversight of colleges and universities, as well as of charitable organizations as a whole. 

Shortchanging Consumers 

Colleges emphasize that they are public or nonprofit because these labels mean something. The labels 

certify that everything the college does, including how it spends its money, is overseen by trustees who 

are not seeking personal financial gain. They are vouching for the institution, and they affirm that there 

are valid educational or other charitable purposes behind every penny spent by the institution. 

Placing ultimate control of colleges in the hands of people who do not have a conflict of interest 

produces better overall outcomes for students and society. For-profit colleges charge higher prices to 

the neediest students, have higher dropout rates, yield lower earnings for their graduates, and their 

students have greater difficulty repaying their student loans. In addition, for-profit colleges divert much 

of their tuition revenue to profit and marketing rather than education. At more than nine out of ten 

nonprofit institutions, the proportion of tuition revenue that is spent on instruction (actual teaching by 

faculty) is at least 50 percent. The schools examined in this report all fall far below that mark. Herzing 

was the highest at 39 percent, with Everglades/Keiser at 31 percent, Remington at 31 percent, and Carl 

Barney‘s school‘s spending only 16 percent of tuition revenue on instruction.
40

 

Much of what matters most in education, however, is difficult if not impossible to quantify and 

measure because it involves the unknown potential futures of students. Colleges operate as nonprofit or 

public entities to prevent students‘ futures from being sacrificed to enrich an investor who wants a 

bigger, faster financial return. Operating as a nonprofit does not guarantee that students are treated 

well, but it increases their chances by eliminating owner and investor pressures. 

All four of the colleges in this report are using their claim to nonprofit status as a marketing tool. But if 

they are not actually controlled by financially disinterested boards, then that layer of consumer 

protection is absent, and consumers are being misled. 

Hiding from Regulations 

As described earlier in this report, for-profit colleges are allowed access to federal financial aid only 

under particular circumstances. 

First, for-profit schools must meet a market test, demonstrating that a portion of their revenue comes 

from somewhere other than federal aid. Even though this requirement has serious loopholes, many for-

profit colleges still come very close to transgressing the 90 percent limit on Department of Education 

revenue, so the threshold is a serious concern that could motivate schools to seek nonprofit status. And 

in fact, as noted earlier, Remington was quite open that the 90–10 rule was an impetus for seeking to be 

considered nonprofit.  
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Second, programs at for-profit institutions are eligible for Department of Education aid only if they are 

focused on training for a job, leading to gainful employment. They are not eligible to receive federal 

funding for programs that focus on less tangible benefits, such as intellectual enrichment—only public 

and nonprofit institutions are trusted to receive public funding to offer degrees involving broader, less 

measurable goals. 

Covert for-profit colleges that obtain paperwork identifying them as nonprofit institutions, yet fail to 

follow nonprofit governance structures, are evading these regulatory structures. 

The colleges examined for this report have in recent years received a total of more than half a billion 

dollars every year in Pell Grants and students loans from the Department of Education. They also take 

in additional funds from other federal and state agencies, as well as additional tuition payments from 

students and their families. 

If the colleges are not truly the nonprofit entities they claim to be, then many of these funds are being 

claimed inappropriately. 

Evading Taxes 

While the consumer protection offered by non-owner control is the most critical issue at play, there are 

two ways that tax laws treat nonprofits differently from for-profit entities. One is that donations to 

nonprofits can be deducted from the donor‘s income, reducing his income tax liability. This is a gain 

that comes not to the college but to the individual making the donation—though obviously the 

deductibility also helps the institution‘s fundraising. At least two of the conversions described in this 

report involved transactions in which the purchasing nonprofit gave the sellers credit for a ―donated‖ 

portion of the sale price. If the deductions were taken by the sellers involved in the CEHE and 

Everglades transactions, the forgone federal income tax revenue could total more than $100 million.  

The other benefit afforded nonprofit institutions is that their net income—revenue they decide to hold 

for future charitable purposes—is not subject to corporate income taxes. If the entities examined for 

this report ultimately have their nonprofit status revoked retroactively, then they will owe back taxes on 

the net income for every year that nonprofit status was inappropriately claimed. Based on the tax 

returns examined for this report, this liability could run into the hundreds of millions of dollars. 

The four examples of covert for-profit colleges examined in this report should be enough to suggest 

swift and decisive action by regulatory agencies. The potential for a flood of conversion efforts makes 

attention to this issue all the more urgent: As recently as June, a lawyer involved in CEHE‘s purchase 

of Carl Barney‘s schools was being touted by his firm as an expert who can help other for-profit 

colleges avoid regulations and taxes by converting to nonprofit status.
41

 With the gainful employment 

rule having taken effect in July 2015, more for-profit colleges may search for a way to dodge the 

requirement rather than comply. Indeed, on an investor call in November 2014, executives of one 

publicly traded company downplayed the coming regulations, explaining that they had options 

available, including ―organizational structural changes, such as moving to a nonprofit model. . . . [W]e 

currently have a nonprofit entity that could be used in such a transaction.‖
42

 

What follows are recommendations for both the IRS and the Department of Education. 

IRS Monitoring and Enforcement 

https://www.dropbox.com/s/yyj0ousyuofq18r/Email%20sent%20to%20the%20Republic%20Report.pdf?dl=0
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The problem of inadequate oversight of charities by the Exempt Organizations Division of the IRS 

(caused in part by inadequate funding of the IRS) has been a focus of congressional attention and a 

recent report by the Government Accountability Office.
43

 Among other things, the IRS has committed 

to refining its targeting of reviews of existing nonprofits so that the most significant hazards are more 

likely to be addressed in a timely manner. The plans do not go far enough, however, because they take 

into consideration only the IRS‘s priorities rather than the interests of other federal agencies that rely 

on IRS determinations. The issue is not just about charities‘ assertions that donations will be tax 

deductible, but also the cascade of events that follows such a determination: the public funding that will 

be going to the institutions, and students and families taking out student loans and committing time and 

energy to an education that is not what was advertised. 

Because the IRS handles tax documents, it is particularly attuned to issues of privacy. But the work of 

the Exempt Organizations Division is different because nonprofit organizations are required to have 

some degree of transparency. Particularly when the tax-exempt status of these organizations opens the 

door to federal funding, the IRS should work hand-in-hand with the relevant federal agencies to make 

sure that its determinations about organizations‘ nonprofit status are accurate, valid, and current, based 

on information available from all sources. 

Education Department Monitoring and Enforcement 

It is problematic that the Department of Education has been relying solely on IRS letters to determine a 

college‘s eligibility for federal financial aid. The agency‘s own regulations call for a more rigorous 

review, requiring colleges that wish to be treated as nonprofit to show, in addition to the IRS 

designation, that ―no part of the net earnings‖ of the school ―benefits any private shareholder or 

individual,‖ and that the school is authorized as a nonprofit institution by the states in which it 

operates.
44

 

With this in mind, the secretary of education should immediately:  

 Aggressively review recent nonprofit conversions to determine regulatory compliance.  

 Place a moratorium on Department of Education approval of any additional institutions seeking 

to be treated as nonprofit.  

 Revise the documentation and assertions required of institutions claiming nonprofit status. 

 Seek the assistance of states and accreditors to identify any institutions that are claiming to be 

nonprofit but may be operating in a manner that inappropriately benefits an individual or 

shareholder. 

During the moratorium, the Department of Education and the IRS should develop a joint work plan for 

the review of nonprofit institutions going forward. The application for access to federal aid (program 

participation agreement) should require all institutions to attest they are in full compliance with IRS 

and Department of Education rules regarding nonprofit operations. Internal conflicts of interest and 

changes in governance should be fully assessed before federal aid is made available to an institution. 

Finally, any proposed change of ownership involving a nonprofit institution should be subject to public 

review prior to approval by the department. 

http://www.gao.gov/assets/670/667595.pdf
http://www.ecfr.gov/cgi-bin/text-idx?rgn=div8&node=34:3.1.3.1.1.1.23.2
http://www.ecfr.gov/cgi-bin/text-idx?rgn=div8&node=34:3.1.3.1.1.1.23.2
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It is clear that the 90–10 rule, which applies only to for-profit colleges, is one reason that for-profit 

college owners are now seeking ways to cloak themselves as nonprofit. In addition to examining more 

closely any nonprofit conversions, the Department of Education should also monitor for-profit 

institutions‘ relationships with scholarship entities to prevent their inappropriate use in the 90–10 

calculations. If the 10 percent portion in the 90–10 rule is achieved with funds controlled, directly or 

indirectly, by the for-profit—such as through an affiliated nonprofit scholarship fund—then the market 

accountability mechanism is undermined. In addition, Congress may want to consider applying an 

improved version of the 90–10 rule more broadly. While nonprofit and public institutions typically 

have far fewer than 90 percent of their students using federal aid, some do price some programs to take 

maximum advantage of the federal aid that is available. Requiring some market price accountability in 

those situations is worth considering. 

Longer term, the Department of Education should consider whether the determination of a school‘s 

eligibility is well placed in its current location at Federal Student Aid (FSA). FSA‘s primary task is 

operational, processing millions of FAFSAs and millions of grant and loan payments. The role of 

policing schools might be carried out more effectively if it was placed at an enforcement entity, such as 

the Office of Inspector General. While care should be taken not to expect too much from moving 

organizational boxes, this may be one case where there could be real benefits. The White House might 

even consider the idea of linking the school eligibility roles of the Departments of Education, Veterans 

Affairs, Defense, and Labor. 
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September 25, 2015 
  
SENT VIA EMAIL  
 
Ms. Torie Smith 
The Century Foundation 
One Whitehall Street, 15th Floor 
New York, NY 10004  
 
Dear Ms. Smith: 
 
On September 22, 2015 you informed me that the Century Foundation would soon 
publish a report that included information about Center for Excellence in Higher 
Education, Inc. (“CEHE”).  You listed eight statements about CEHE that the Century 
Foundation planned to include in its report and informed me that CEHE had two days to 
provide written comments to these statements if CEHE wanted its comments considered 
before final publication of your report.   
 
Here are the eight statements which the Century Foundation claims to be accurate and 
truthful, “based on public information and documents provided pursuant to public 
records requests to federal agencies.”   
 

1. In March 2013 CEHE filed a request with the IRS to approve the organization’s shift from being 
considered tax-exempt as a think tank to being considered tax-exempt as a school. The IRS has 
not approved or denied the request. 

2. The colleges purchased by CEHE were valued at $636,147,213. Of this amount, $431 million was 
incorporated into interest-bearing notes committing CEHE to pay Carl Barney over time, and the 
remaining $205 million was considered a tax-deductible contribution from Barney to CEHE.  

3. As part of the transaction, Barney became the “sole member” of the CEHE corporate entity, with 
“the right, inter vivos or by testament, to transfer such membership to another person,” according 
to the CEHE’s revised articles of incorporation. The revised bylaws state further that Barney, as 
the sole member, has the authority to name and remove board members.  

4. In 2014, the U.S. Department of Justice sued Stevens-Henager College, alleging that the school 
was using illegal bounties to pay its recruiters. 

5. In February 2015, Colorado officials sued CollegeAmerica over misleading advertising. 

6. In June 2015, the CollegeAmerica schools were placed on probation by their accreditor, based on 
concerns about low job placement rates. 

7. In 2012, CEHE colleges had cash revenues, not including school loans, of $180,182,000, of 
which $169,805,000 came from government sources.  

8. In 2012, CEHE valued its corporate goodwill at $419 million. 
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There are significant errors, falsehoods, and misrepresentations in the eight statements 
you present as facts that the Century Foundation has “found” about CEHE.   
 

CEHE’s Response to Century Foundation Statements 
 
1. In March 2013 CEHE filed a request with the IRS to approve the organization’s 

shift from being considered tax-exempt as a think tank to being considered tax-
exempt as a school. The IRS has not approved or denied the request. 

 
This statement contains false, misleading, and inaccurate information.   
 

1a. CEHE was never considered, registered, or approved by the IRS as a tax-
exempt “think tank.”  CEHE has been classified as a tax-exempt public 
charity since September 4, 2007 and remains classified as a tax-exempt 
public charity today.  CEHE has never requested a change in its 
classification from a public charity to a private foundation. 

 
1b. Your statement that CEHE filed a request with the IRS in March 2013 

is inaccurate.  On February 27, 2013, CEHE filed a request with the IRS to 
evaluate whether donors to CEHE could deduct their contributions under 
section 170(b)(1)(A)(ii) of the IRS Code.   

 
1c. Your statement that the IRS has not approved or denied a CEHE 

request is inaccurate.  On July 25, 2014, CEHE received a response from 
the IRS to CEHE’s February 27, 2013 letter acknowledging that CEHE was 
considered a public charity under 509(a)(1) of the Code and that donors to 
CEHE could deduct contributions under section 170(b)(1)(A)(ii) of the IRS 
Code. 

                
2. The colleges purchased by CEHE were valued at $636,147,213. Of this amount, 

$431 million was incorporated into interest-bearing notes committing CEHE to pay 
Carl Barney over time, and the remaining $205 million was considered a tax-
deductible contribution from Barney to CEHE. 

           
This statement is incomplete, misleading, and inaccurate.  CEHE does not have any debt 
to Carl Barney as an individual.   
 
3. As part of the transaction, Barney became the “sole member” of the CEHE 

corporate entity, with “the right, inter vivos or by testament, to transfer such 
membership to another person,” according to the CEHE’s revised articles of 
incorporation. The revised bylaws state further that Barney, as the sole member, 
has the authority to name and remove board members.     

 
Following CEHE’s December 31, 2012 transaction, Carl Barney was the sole member of 
CEHE.  Today, however, CEHE has multiple members.     
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4. In 2014, the U.S. Department of Justice sued Stevens-Henager College, alleging 
that the school was using illegal bounties to pay its recruiters. 

 
This statement contains false, misleading, and inaccurate information.   
 

4a. The U.S. Department of Justice did not sue Stevens-Henager College.  In 
2014, a lawsuit against Stevens-Henager College was filed on behalf of the 
U.S. Government by two relators.  Upon review of the relators’ complaint, 
the Department of Justice decided to intervene in a narrow part of the action 
and declined to intervene in other parts of the action.   

 
The Department of Justice’s complaint in intervention is presently subject 
to multiple CEHE motions for dismissal which are likely.    

 
4b. The U.S. Department of Justice has never alleged that Stevens-Henager 

College was using “illegal bounties” to pay its recruiters.  The Century 
Foundation’s use of this term is pejorative, misleading and defamatory.   

 
 The truth is that Justice Department alleges that from July 1, 2007 to May 

20, 2009, Stevens-Henager College’s compensation practices improperly 
included the payment of bonuses to admissions personnel when students 
successfully completed one academic year of college.  This allegation is 
made despite a regulatory Safe Harbor which specifically allowed such 
compensation.     

 
5. In February 2015, Colorado officials sued CollegeAmerica over misleading 

advertising. 
 
This statement contains false, misleading, and inaccurate information.   
 

5a. No action, lawsuit, or complaint was filed against CollegeAmerica in 
February 2015 by Colorado officials or by any other plaintiff.   

 
6. In June 2015, the CollegeAmerica schools were placed on probation by their 

accreditor, based on concerns about low job placement rates.    
 
This statement contains false, misleading, and inaccurate information.   
 

6a. In June 2015, CollegeAmerica received notice from its institutional 
accreditor, Accrediting Commission of Career Schools and Colleges 
(ACCSC), that the following CollegeAmerica campus locations were being 
placed on probation: Denver, CO, Colorado Springs, CO, Ft. Collins, CO, 
and Cheyenne, WY.  CollegeAmerica’s other campuses in Phoenix, AZ, 
Flagstaff, AZ, and Idaho Falls, ID were not placed on probation.   
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 Additionally, none of CollegeAmerica’s programmatic accreditors have 
placed any campus on probation.  CollegeAmerica is presently appealing 
ACCSC’s probation decision.         

 
7. In 2012, CEHE colleges had cash revenues, not including school loans, of 

$180,182,000, of which $169,805,000 came from government sources. 
 
This statement contains false, misleading, and inaccurate information.   
 

7a. The numbers quoted above are inaccurate. CEHE colleges’ cash revenues 
for 2012 totaled approximately $187 million, of which approximately $158 
million came from Federal Title IV government financial aid programs.         
  

 
8. In 2012, CEHE valued its corporate goodwill at $419 million. 
 
Of the eight statements made by the Century Foundation, this statement is accurate.   
 
In an effort to provide you a more complete and comprehension picture of CEHE, 
consider the following. CEHE, a section 501(c)(3) public charity, was established in 2007 
by philanthropists who had donated millions of dollars to U.S. colleges and universities 
and were concerned about the state of higher education in this country.  
 
CEHE's principal purpose, as described in its Application for Exemption as an 
Organization described in Section 501(c)(3) of the Internal Revenue Code (the "Code"), 
was to educate the public about higher education in America and to help donors promote 
excellence in higher education through philanthropy. Those founders believed that 
through effective philanthropy, due diligence, proper governance, and management 
accountability, America's colleges and universities could be transformed into high-
performing institutions that prepare today's students to be tomorrow's leaders.  
 
From 2007 until 2012, CEHE conducted a series of research programs and supported 
faculty interested in improving higher education at colleges and universities around the 
country and internationally. CEHE also engaged in several research projects, acting in the 
background to help philanthropists who wanted to promote structural reform of higher 
education more generally. 
 
In 2012, Fred Fransen, the Executive Director of CEHE and a philanthropic advisor, 
approached the colleges’ stockholder, Carl Barney, and suggested a merger with the 
colleges.  The CEHE Board of Directors saw this as a beneficial opportunity.   Mr. 
Barney wanted the colleges to become nonprofit institutions to better carry out his 
philanthropic goals and the mission of the colleges to better serve their student bodies. 
Mr. Barney also shared much of the same vision for higher education as the founders of 
CEHE. 
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On December 31, 2012, CEHE merged with and now operates the colleges as nonprofit 
institutions organized and operated exclusively for educational purposes. The IRS was 
provided with all relevant documents pertaining to the merger. CEHE was and remains a 
public charity compliant with the requirements of section 501(c)(3) of the IRS Code. 
  
The merger of these colleges with an existing and unaffiliated nonprofit entity differs 
materially from other for-profit to nonprofit college transactions. CEHE’s transaction 
differs as follows: 
 

1. Prior to the transactions, the Board of Directors of CEHE had no relationship 
whatsoever with Mr. Barney or anyone else at the colleges. The negotiations for 
the merger were conducted at arms-length between CEHE and the stockholder of 
the colleges, Mr. Barney. 

 
2. The CEHE Board, as well as its separate counsel, independent accountant, and 

independent valuation consultant, reviewed the form and amount of the 
consideration proposed to be paid by CEHE for the colleges as well as the terms 
and conditions of the merger transactions as a whole. 

 
3. Aided by an independent appraisal, related valuations and other appropriate data 

and its due diligence, the CEHE Board determined that: 
 

a) the merger transaction provided CEHE not only with fair market value, but 
a "bargain sale";  

 
b) the transactions, taken as a whole, provided CEHE with a discount 

reflecting a substantial charitable contribution to CEHE by Mr. Barney of 
more than $200 million; 

 
c) Mr. Barney took no fees of any kind, including management fees; and 

 
d) the leases of land and buildings by the colleges were continued at the same 

fair market value rates as in place prior to the transaction. 
 

4. The CEHE transaction resulted in real changes, and the colleges operate as a 
bona fide public charity: 

 
a) The members of the historical, independent Board of CEHE remained on 

the Board after the transactions; no monies were paid to the CEHE Board 
for the transactions; 
 

b) CEHE's colleges have not raised tuition since their conversion to nonprofit; 
 

c) A substantial contribution of over $200 million was made to CEHE; 
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d) As part of the merger, Mr. Barney has personally contributed accounts 
receivable valued at approximately $24 million along with an additional 
cash contribution of $10 million to CEHE; 

 
e) Subsequent to the merger, Mr. Barney has personally continued to make 

substantial charitable donations to CEHE of about $5 million dollars; 
 

5. Since the merger, CEHE has awarded grants of nearly $7 million dollars to other 
unaffiliated colleges, universities and charitable organizations; 

 
a) CEHE provides numerous scholarship programs to assist students with 

paying for college; 
 

b) The debt issued by CEHE to finance the merger was deeply subordinated to 
ensure that CEHE would remain financially sound and bears interest at a 
below market rate of only 1% annually; and 

 
6. There are no management contracts, non-compete agreements or any other 

agreements wherein Mr. Barney or any person related to him profits personally 
from the colleges or CEHE. 

 
Unfounded allegations have been made that the merger was done solely to evade 
regulations. This is not the case for CEHE or the colleges. For example, the colleges have 
maintained compliance with the 90:10 Rule, even though they are no longer bound by it. 
Further, CEHE recently received favorable determinations in a program review, closing 
all matters that the Department of Education had previously indicated were causes for 
concern. 
 
Ms. Smith, unfortunately there has been and continues to be a politicized campaign to 
discredit lawful conversions to nonprofit.  We think the credibility of the Century 
Foundation’s report is important to you and its recipients; therefore, we have taken the 
time to provide the above truthful information.  If you would like to verify the truth of 
anything else, do not hesitate to contact me.   
 
Sincerely,  
 
 
 
Eric S. Juhlin 
Chief Executive Officer 
801-281-7603 direct 
Eric.juhlin@collegeamerica.edu 



UnitId Rank Institution name Grad Rate (%)
117803 NA Los Angeles County College of Nursing and Allied Health N/A

123493 1 Charles A Jones Career and Education Center 96.9

371690 2 Downey Adult School 96.4

383084 3 Hacienda La Puente Adult Education 76.3

413802 4 East San Gabriel Valley Regional Occupational Program 71.9

113333 5 De Anza College 59.2

114716 6 Foothill College 55.7

113634 7 Diablo Valley College 39.4

116439 8 Irvine Valley College 39.3

120290 9 Ohlone College 39.0

120342 10 Orange Coast College 38.9

399212 11 Santiago Canyon College 38.5

119137 12 Moorpark College 36.2

113236 13 Cypress College 36.0

111461 14 College of the Canyons 35.9

115126 15 Golden West College 35.0

122205 16 Saddleback College 34.6

366401 17 Las Positas College 34.5

123013 18 Santa Rosa Junior College 33.9

485263 19 California College San Diego 33.5

122889 20 Santa Barbara City College 33.0

112172 21 Citrus College 32.9

118912 22 MiraCosta College 31.8

121044 23 Pasadena City College 31.8

117894 24 Los Medanos College 31.4

119331 25 Napa Valley College 31.3

117195 26 Lake Tahoe Community College 31.2

119164 27 Mt San Antonio College 31.0

444219 28 Folsom Lake College 30.8

122384 29 San Diego Miramar College 30.2

113856 30 East Los Angeles College 29.9

122977 31 Santa Monica College 29.9

123341 32 Sierra College 29.9

110246 33 Butte College 29.8

113980 34 El Camino Community College District 29.7

125499 35 West Valley College 29.5

114433 36 Feather River Community College District 29.2

121901 37 Riverside City College 29.0

119067 38 Monterey Peninsula College 28.9

114859 39 Fullerton College 28.6

113193 40 Cuesta College 28.5

125462 41 West Hills College‐Coalinga 28.5

111920 42 Chabot College 28.1

Graduation rates (150% of normal time)

for CEHE and California 2‐year Public Colleges

as of August 2014

National Center for Education Statistics ¹
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UnitId Rank Institution name Grad Rate (%)

Graduation rates (150% of normal time)

for CEHE and California 2‐year Public Colleges

as of August 2014

National Center for Education Statistics ¹

123484 43 College of the Siskiyous 27.9

117706 44 Los Angeles Pierce College 27.9

125028 45 Ventura College 27.7

120971 46 Palomar College 27.6

123563 47 Solano Community College 27.5

110334 48 Cabrillo College 27.1

121363 49 Porterville College 27.1

109208 50 American River College 27.0

122658 51 San Joaquin Delta College 27.0

124113 52 Taft College 26.9

112190 53 City College of San Francisco 26.6

108807 54 Allan Hancock College 26.4

113096 55 Cosumnes River College 26.4

114938 56 Gavilan College 25.7

115393 57 Hartnell College 25.5

123217 58 College of the Sequoias 25.2

113111 59 Crafton Hills College 25.2

121619 60 Santa Ana College 25.2

115861 61 Imperial Valley College 24.9

118930 62 Mission College 24.9

460464 63 Norco College 24.9

117052 64 Reedley College 24.6

448594 65 West Hills College‐Lemoore 24.5

126119 66 Yuba College 24.1

109350 67 Antelope Valley College 23.8

119216 68 Mt San Jacinto Community College District 23.8

122180 69 Sacramento City College 23.8

117247 70 Laney College 23.7

114266 71 Evergreen Valley College 23.6

117645 72 Long Beach City College 23.5

118347 73 College of Marin 23.2

122375 74 San Diego Mesa College 23.2

120421 75 Oxnard College 23.1

109819 76 Bakersfield College 23.0

460394 77 Moreno Valley College 22.9

112561 78 Columbia College 22.8

122746 79 San Jose City College 22.7

113573 80 College of the Desert 22.5

117690 81 Los Angeles Harbor College 22.2

115296 82 Grossmont College 21.6

117724 83 Los Angeles Trade Technical College 21.3

117733 84 Los Angeles Valley College 21.1

113218 85 Cuyamaca College 20.7



UnitId Rank Institution name Grad Rate (%)

Graduation rates (150% of normal time)

for CEHE and California 2‐year Public Colleges

as of August 2014

National Center for Education Statistics ¹

123527 86 San Bernardino Valley College 20.7

111939 87 Chaffey College 20.5

108667 88 College of Alameda 20.4

121886 89 Rio Hondo College 19.6

123299 90 Shasta College 19.4

111896 91 Cerro Coso Community College 19.3

112826 92 Contra Costa College 19.3

118718 93 Merced College 19.1

118976 94 Modesto Junior College 19.0

123800 95 Southwestern College 18.6

118684 96 Mendocino College 18.5

120953 97 Palo Verde College 18.5

115001 98 Glendale Community College 18.1

114789 99 Fresno City College 17.8

455512 100 Woodland Community College 17.7

125170 101 Berkeley City College 17.1

395362 102 Copper Mountain Community College 16.9

117788 103 Los Angeles City College 16.9

112385 104 Coastline Community College 16.5

122791 105 College of San Mateo 16.2

123509 106 Skyline College 16.2

117867 107 Los Angeles Mission College 16.0

111434 108 Canada College 15.9

117274 109 Lassen Community College 15.7

125471 110 West Los Angeles College 15.5

125091 111 Victor Valley College 15.2

117715 112 Los Angeles Southwest College 15.0

111887 113 Cerritos College 14.9

122339 114 San Diego City College 14.3

121707 115 College of the Redwoods 11.0

112686 116 El Camino College‐Compton Center 11.0

118772 117 Merritt College 10.5

109907 118 Barstow Community College 9.3

27.4

485263 19 CEHE's California College San Diego 33.5

22.1%

¹ Data from National center for Educational Statistics:

https://nces.ed.gov/ipeds/datacenter/Institutionbyname.aspx

Summary data for Title IV Partipating, Public 2‐year, and CEHE Colleges 

Graduation rate is 150% of normal time reported in 2014

Average for California 2‐year  Public Colleges

Percentage Difference



UnitId Rank Institution name Grad. Rate (%)
438151 1 Stevens‐Henager College ‐ Murray 28.8

230746 2 Salt Lake Community College 15.9

81.1%

¹ Data from National center for Educational Statistics:

https://nces.ed.gov/ipeds/datacenter/Institutionbyname.aspx

Summary data for Title IV Partipating, Public 2‐year, and CEHE Colleges 

Graduation rate is 150% of normal time reported in 2014

National Center for Education Statistics ¹
Graduation rates (150% of normal time)

for Salt Lake City 2‐year Public College and CEHE

as of August 2014

Percentage Difference



UnitId Rank Institution name Grad. Rate (%)
103945 1 CollegeAmerica‐Flagstaff 46.4

474890 2 CollegeAmerica‐Phoenix 37.4

104577 3 Eastern Arizona College 35.8

442781 4 Tohono O'Odham Community College 31.0

104425 5 Cochise County Community College District 23.0

364025 6 Chandler‐Gilbert Community College 20.1

106148 7 Yavapai College 19.0

364016 8 Paradise Valley Community College 17.8

104346 9 Central Arizona College 17.7

105145 10 GateWay Community College 17.5

105747 11 Scottsdale Community College 16.5

104160 12 Arizona Western College 16.5

105792 13 South Mountain Community College 16.5

104708 14 Glendale Community College 14.9

105154 15 Mesa Community College 14.3

384333 16 Estrella Mountain Community College 12.5

105428 17 Phoenix College 12.3

105206 18 Mohave Community College 11.5

105525 19 Pima Community College 11.1

404426 20 Coconino Community College 6.0

105349 21 Northland Pioneer College 5.1

105668 22 Rio Salado College 4.4

16.2

41.9

159.0%

¹ Data from National center for Educational Statistics:

https://nces.ed.gov/ipeds/datacenter/Institutionbyname.aspx

Summary data for Title IV Partipating, Public 2‐year, and CEHE Colleges 

Graduation rate is 150% of normal time reported in 2014

National Center for Education Statistics ¹

Graduation rates (150% of normal time)

for CEHE and Arizona 2‐year Public Colleges

as of August 2014

Average for Arizona 2‐year Public Colleges

Percentage Difference

Average for CEHE's CollegeAmerica



UnitId Rank Institution name Grad. Rate (%)

128151 1 Pickens Technical College 76.7

128258 2 Trinidad State Junior College 40.4

448761 3 CollegeAmerica‐Fort Collins 39.4

448752 4 CollegeAmerica‐Colorado Springs 39.3

127778 5 Otero Junior College 35.5

127389 6 Lamar Community College 32.5

126748 7 Colorado Northwestern Community Co 30.4

127732 8 Northeastern Junior College 29.7

127617 9 Morgan Community College 28.4

127909 10 Red Rocks Community College 26.2

126207 11 Aims Community College 25.5

126872 12 CollegeAmerica‐Denver 21.3

127200 13 Front Range Community College 19.5

127884 14 Pueblo Community College 19.4

126289 15 Arapahoe Community College 18.5

126863 16 Community College of Aurora 18.4

127820 17 Pikes Peak Community College 12.0

126942 18 Community College of Denver 10.1

28.2

33.3

18.1%

¹ Data from National center for Educational Statistics:

https://nces.ed.gov/ipeds/datacenter/Institutionbyname.aspx

Summary data for Title IV Partipating, Public 2‐year, and CEHE Colleges 

Graduation rate is 150% of normal time reported in 2014

National Center for Education Statistics ¹

Graduation rates (150% of normal time)

for CEHE and Colorado 2‐year Public Colleges

as of August 2014

Average for Colorado 2‐year Public Colleges

Average for CEHE's CollegeAmerica

Percentage Difference



Rev. Rul. 76-91, 1976-1 C.B. 150 
 
 Proprietary hospital acquired by nonprofit corporation.  The 
purchase, in a transaction not at arm's length, of all of the 
assets of a profit-making hospital by a nonprofit hospital 
corporation at a price that includes the value of intangible 
assets, determined by the capitalization of excess earnings 
formula, does not result in the inurement of the hospital's net 
earnings to the benefit of any private shareholder or individual 
or serve a private interest precluding exemption under section 
501(c)(3) of the Code. 
 
 Advice has been requested whether a nonprofit hospital that 
acquires certain property in the manner and under the 
circumstances described below qualifies for exemption from Federal 
income tax under section 501(c)(3) of the Internal Revenue Code of 
1954. 
 
 The owners of X hospital, a profitmaking institution, created 
Y, a nonprofit corporation, to purchase and operate the hospital. 
 Over one-half of the board of directors of Y consists of 
stockholders in X. Although Y will operate the hospital in a 
charitable manner in accordance with section 501(c)(3) rather than 
on a proprietary basis, the operation of the facility and the type 
of service provided will remain essentially unchanged. 
 
 Y's creating instrument meets the organizational requirements 
of section 1.501(c)(3)-1(b) of the Income Tax Regulations, 
including the limitation of its purposes to those described in 
section 501(c)(3) of the Code and the dedication of its assets to 
such purposes. 
 
 In order to establish the selling price of the hospital, the 
owners obtained an independent appraisal of the tangible assets 
and then computed the value of the intangible assets by the 
capitalization of excess earnings formula as set forth in Rev. 
Rul. 68-609, 1968-2 C.B. 327.  The value of the intangible assets 
by this method was substantial. 
 
 Y purchased the hospital for the price arrived at by the 
above method.  Such price represents the fair market value of the 
tangible and intangible assets. 
 
 Y submitted evidence establishing that the intangible assets 
have a direct and substantial relationship to the performance of 
the exempt functions of the hospital. 
 
 Section 501(c)(3) of the Code provides for the exemption from 
Federal income tax of organizations organized and operated 
exclusively for charitable purposes, no part of the net earnings 
of which inures to the benefit of any private shareholder or 
individual. 
 
 Section 1.501(a)-1(c) of the regulations defines the term 
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'private shareholder or individual' as any person having a 
personal and private interest in the activities of the 
organization. 
 
 Section 1.501(c)(3)-1(d)(1)(ii) of the regulations provides 
that an organization is not organized exclusively for one or more 
charitable purposes unless it serves a public rather than a 
private interest. 
 
 Generally, where an organization purchases assets from an 
independent third party, a presumption exists that the purchase 
price (arrived at through negotiations) represents fair market 
value.  However, where the purchaser is controlled by the seller 
(or there is a close relationship between the two) at the time of 
the sale, this presumption cannot be made because the elements of 
an arm's length transaction are not present. 
 
 In situations where there is common control of or a close 
relationship between the buyer and seller and both tangible and 
intangible assets are being purchased, the value of the tangible 
assets must first be established by independent appraisal.  The 
purchaser must then establish the components of the intangible 
assets, indicate how these components will be used to further its 
exempt purposes, and establish the aggregate value of these 
intangibles. 
 
 In the case of a hospital, accreditation for an internship or 
residency program, good labor relations, an active medical staff, 
and a favorable location, are some factors that might have 
intangible value and enable a hospital to carry on a public 
service function more efficiently. 
 
 Where an organization claiming exemption from Federal income 
tax under section 501(c)(3) of the Code purchases intangible 
assets for a use that is directly and substantially related to its 
exempt purpose, the capitalization of excess earnings formula is 
an acceptable method of determining their value.  In the present 
case, Y has established that the hospital it acquired has 
intangible assets and that the hospital will continue to be 
operated in a manner to provide essentially the same services it 
had previously.  In these circumstances, the intangible assets 
will contribute directly and substantially to the accomplishment 
of Y's exempt purposes, and, therefore, it is appropriate for Y to 
value them by means of the capitalization of excess earnings 
formula.  Thus, the purchase of the intangible assets of X by Y 
did not result in the inurement of Y's net earnings to the benefit 
of any private shareholder or individual, nor did the transaction 
serve a private rather than a public interest. 
 
 Accordingly, Y qualifies for exemption from Federal income 
tax under section 501(c)(3) of the Code. 
 
 Even though an organization considers itself within the scope 
of this Revenue Ruling, it must file an application on Form 1023, 



Application for Recognition of Exemption, in order to be 
recognized by the Service as exempt under section 501(c)(3) of the 
Code.  The application should be filed with the District Director 
of Internal Revenue for the district in which is located the 
principal place of business or principal office of the 
organization.  See sections 1.501(a)-1 and 1.508-1(a) of the 
regulations. 



Rev. Rul. 76-441, 1976-2 C.B. 147 
 
 For-profit school converted to nonprofit school.  An 
otherwise qualifying nonprofit organization that purchases or 
leases at fair market value the assets of a former for-profit 
school and employs the former owners, who are not related to the 
current directors, at salaries commensurate with their 
responsibilities is operated exclusively for educational and 
charitable purposes.  An organization that takes over a school's 
assets and its liabilities, which exceed the value of the assets 
and include notes owed to the former owners and current directors 
of the school, is serving the directors' private interests and is 
not operated exclusively for educational and charitable purposes. 
 
 Advice has been requested whether the nonprofit organizations 
described below, which otherwise qualify for exemption from 
Federal income tax under section 501(c)(3) of the Internal Revenue 
Code of 1954, are operated exclusively for charitable and 
educational purposes. 
 
Situation 1. 
 
 X is the successor nonprofit organization to a former 
for-profit school.  X purchased all of the for-profit school's 
personal property and leased the land and buildings from the 
former owners of the for-profit school.  The personal property was 
purchased at fair market value and the rental of the leased 
facilities is at a fair market rental. 
 
 The former owners of the for-profit school are employed by X 
to reside at the school on a 24 hour basis and provide supervision 
and care of the students.  The salaries paid to the former owners 
are commensurate with their responsibilities and are reasonable 
compensation for their services. 
 
 None of X's officers or directors is related by blood or 
marriage to the former owners, nor is any of them a business 
associate of the former owners. 
 
Situation 2. 
 
 Y, a nonprofit organization, received all of the stock in a 
for-profit school as a gift.  Y dissolved the for-profit school 
and assumed all of its liabilities, including notes owed to the 
former owners.  The financial information indicates that the 
liabilities of the for-profit school exceeded the fair market 
value of its assets.  Y's Board of Directors is composed of the 
former owners of the stock of the for-profit school. 
 
 Section 501(c)(3) of the Code provides for the exemption from 
Federal income tax of organizations organized and operated 
exclusively for charitable and educational purposes, no part of 
the net earnings of which inures to the benefit of any private 
shareholder or individual. 
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 Section 1.501(c)(3)-1(d)(1)(ii) of the Income Tax Regulations 
provides that an organization is not organized and operated 
exclusively for one or more exempt purposes unless it serves a 
public rather than a private interest.  Thus, to meet this 
requirement, it is necessary for an organization to establish that 
it is not organized or operated for the benefit of private 
interests such as designated individuals, the creator or his 
family, shareholders of the organization, or persons controlled, 
directly or indirectly, by such private interests. 
 
 In Situation 1, X purchased the former school's personal 
property at fair market value in an arm's length transaction and 
is paying a fair rental value for the use of the land and 
buildings.  X has also established that it pays the former owners 
of the for-profit school reasonable compensation for their 
services. 
 
 Accordingly, X has established that it is operated to serve a 
public rather than a private interest.  Therefore, X is operated 
exclusively for educational and charitable purposes and qualifies 
for exemption from Federal income tax under section 501(c)(3) of 
the Code. 
 
 In Situation 2, however, the Directors of Y benefitted in 
their individual capacities from Y's acceptance of a transfer of 
the stock in the for-profit school and its assumption of all the 
pre-existing liabilities thereof in connection with its subsequent 
liquidation.  Since these liabilities included the notes owed to 
such directors and the liabilities of the for-profit school 
exceeded the fair market value of its assets, the nonprofit school 
is substantially serving the directors' private interests in 
honoring them.  The directors were, in fact, dealing with 
themselves and will benefit financially from the transaction.  
Therefore, Y is not operated exclusively for educational and 
charitable purposes and does not qualify for exemption from 
Federal income tax under section 501(c)(3) of the Code. 
 
 Even though an organization considers itself within the scope 
of Situation 1 of this Revenue Ruling, it must file an application 
on Form 1023, Application for Recognition of Exemption, in order 
to be recognized by the Service as exempt under section 501(c)(3) 
of the Code.  The application should be filed with the District 
Director of Internal Revenue for the district in which is located 
the principal place of business or principal office of the 
organization.  See sections 1.508-1(a) and 1.501(a)-1 of the 
regulations. 



Rev. Rul. 66-219, 1966-2 C.B. 208 

An organization, which otherwise meets the requirements for
qualification for exemption from Federal income tax as an 
organization described in section 501(c)(3) of the Internal 
Revenue Code of 1954, will not be precluded from establishing an 
exempt status under section 501(a) of the Code merely because the 
creator of the organization (if a trust) is either the sole or
controlling trustee or merely because the organization is 
controlled by one individual. But see sections 503 and 504 of the 
Code, providing for denial of exemption of certain organizations 
described in section 501(c)(3) of the Code because the 
organization has engaged in a prohibited transaction, as defined 
in section 503(c), or because of the nonuse or misuse, as provided 
in section 504(a), of amounts accumulated out of income for 
purposes or functions constituting the basis for exemption of the 
organization under section 501(a) of the Code. 
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23901 Calabasas Road * Suite 1010 * Calabasas, CA 91302‐3308 

 

August 16, 2016 

Mr. Carl B. Barney 
Crystal Bay, NV 
 
Esmond & Associates has prepared the attached Approximate Financial Impact on Carl Barney Resulting 

from Merger with CEHE (“the schedule”) for the period consisting of the years 2012 thru 2015. 

The schedule is based upon financial transactions as reflected in the records of Carl Barney, The Carl 

Barney Living Trust and affiliated entities.  We have been engaged and have maintained the 

bookkeeping and accounting records for Carl Barney and affiliated entities for the full period of 2012 

thru 2015; therefore we have full knowledge of the completeness of the information on the schedule. 

As we have created the original records used in preparing the schedule, we have not subjected the 

schedule to audit procedures. We are not independent with respect to Carl Barney and affiliated 

entities. 

Esmond & Associates Inc. 

 



Merger Out of Pocket Costs 2012 2013 2014 2015 Total
  Cash contributions to CEHE (10,000,000) (2,000,000) (3,000,000) 0 (15,000,000)
  Rental Abatement From Lease Renegotiations 0 0 0 (3,200,000) (3,200,000)
  Transaction Costs of Merger (2,000,000) (2,000,000)
  Taxes paid on Merger (40,000,000) (40,000,000)
  Principal Receipts on Loans to CEHE 0 8,000,000 10,445,000 0 18,445,000
  Interest Receipts on CEHE Loans 0 3,200,000 4,200,000 2,100,000 9,500,000
  Taxes Paid on Interest Income/Contributions/Rental Abatements 4,500,000 (540,000) (540,000) (945,000) 2,475,000
Net Cash (47,500,000)$  8,660,000$    11,105,000$  (2,045,000)$    (29,780,000)$  

Foregone Revenue if College Ownership Was Retained
  Forgone Net Income From Colleges 33,500,000 32,100,000 19,200,000 84,800,000
  Proforma Taxes on Foregone Net Income From Colleges (15,075,000) (14,445,000) (8,640,000) (38,160,000)
Net Forgone Revenue -$                    18,425,000$  17,655,000$  10,560,000$    46,640,000$    

Approximate Total Financial Impact to Carl Barney¹ (47,500,000)$  (9,765,000)$   (6,550,000)$   (12,605,000)$  (76,420,000)$  

¹  Includes Related Entities Owned by Carl Barney

Approximate Financial Impact on Carl Barney¹
Resulting from Merger with CEHE

(December 31, 2012 - December 31, 2015)
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Eric Juhlin

From: Eric Juhlin
Sent: Thursday, March 31, 2016 10:58 AM
To: 'robin.minor@ed.gov'; Finley, Steve (Steve.Finley@ed.gov); douglas.parrott@ed.gov; 

Michael Frola (michael.frola@ed.gov)
Cc: Guida, Tony
Subject: Update on CEHE's Financial Stability
Attachments: 20160331 - CEHE Notice to DOE of 1.5 Composite Score for FY2015.pdf; CEHE 

12-31-15 Audit - Signed.pdf

Dear Ms. Minor, Mr. Parrott, Mr. Finley, and Mr. Frola: 
 
Please review the attached letter and audit report. 
 
Sincerely, 
Eric S. Juhlin 
Chief Executive Officer  
Center for Excellence In Higher Education 
4021 South 700 East, Suite 400 
Salt Lake City, UT 84107 
801‐622‐1555 office 
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